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INTRODUCTION

An International Workshop on Law and Aging was held in
Jerusalem on June 25, 1986. The workshop brought together
gerontologists and lawyers from the United States, the United
Kingdom and Israel, for the presentation and critique of
working papers. This volume exhibits a sample of work in
progress in the field of Law and Aging, as presented at the
Workshop. We hope thereby to encourage gerontologists and
lawyers around the world to pursue studies in this new field.

The Workshop was the first in a series of international
workshops on "Variations in Aging". The Workshop series, co
sponsored by a number of international organizations, marked
the thirtieth anniversary of the Israel Gerontological Society,
celebrating thirty years of gerontological research, education,
and service in Israel.

The workshop was held at the Brookdale Institute of
Gerontology and Adult Human Development in Israel,
publisher of this volume. Cooperating with the Brookdale
Institute in supporting the workshop and publishing this
volume is the International Society of Aging, Law and Ethics.
The society, based in England, is sponsored by the International
Federation on Aging and the World Health Organization, and
maintains the EAGLE network for international scholarly
exchange on legal problems of the elderly.

A New Field
Justice for the elderly is a newlyemerging topic of

attention for gerontologists. This workshop was the first
international gerontological meeting devoted solely to the topic,
and marks a new stage in the growing international recognition
of its importance. Law had previously been chosen as one of
the three themes of the XII CIGS International Conference of
Gerontology in Rome in 1984, and two years later, in 1986,
"Aging and Law" was the topic of the VI World Conference of
the International Society of Family Law in Tokyo.

The field of Law and Aging, or "Elderlaw", includes two
levels: (1) the legal context of aging: legal problems of the older
individual, and the contribution that legal rights and legal
institutions can make to successful aging; (2) legal issues of an
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Introduction

aging society: the use of law by society as a means to respond to
the unprecedented issues posed by the changing demographic
proifle. Topics generally encompassed by the ifeld include:
Aging and the legal system, income maintenance, health,
housing, and protection of the elderly.1 All but the topic of
housing were covered in some way by papers presented at the
workshop.

The Legal System
When considering aging and the legal system, one basic

question that comes to mind is whether the expectations of
older individuals for governmental beneifts should be left to
administrative discretion, or should be protected by the courts.
This fundamental question, whether the claims of the elderly
should be elevated to the status of legal rights, is canvassed in a
paper by Leo Goodman on British proposals to protect the
vulnerable elder. The proposals reflect in part the work of a
task force of Age Concern: England headed by Ms. Sally
Greengross.2 Another broad question related to the treatment
of the aged in the legal system is the extent to which a civil
rights approach has been, or should be, used to address
problems of older persons. Edward Gordon's paper on the
elderly and the international legal process points out that old
age is largely unrecognized by that system as a human rights
concern. He suggests the explanation that other groups, and not
the elderly, were the objects of attention during the formative
years when international human rights documents were
drafted. Martin Levine's paper on equality and the elderly deals
in part with the question whether "age discrimination" is a
valid extension of the general legal principle prohibiting
"discrimination". He takes mandatory retirement as his case

1. See generally the teaching book of cases and materials: Levine, M.L., 1988.
Elderlaw: Legal, Ethical and Policy Issues of Older Individuals and an Aging
Society. The Legal Services Corporation, Washington, DC.
2. Age Concern: England. 1986. The Law and the Vulnerable Older Person.
Age Concern, London.
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study and surveys the empirical support for nondiscriminatory
explanations of that practice.3

Income
Income maintenance is a major concern for the elderly.

Potential sources of income include continued work, pensions,
social security, savings and disability programs. Martin Levine's
mandatory retirement paper is thus relevant to this topic as
well. Frank S. Block's contribution is a detailed, scholarly
article on the use of age as an objective factor in
decisionmaking in the U.S. public disability program. His
paper is also a contribution to the analysis of whether old age is
a valid proxy for relevant characteristics, or whether its use
constitutes age discrimination.

Health
Though physical and mental health are important concerns

of the elderly, none of the experts invited to contribute to the
workshop was currently studying special rights of the elderly to
health care, or special limitations on their medical services.
Three of them were, however, studying aspects of
decisionmaking relevant to individual health care. John Stanley
reports on the beginnings of empirical research on physicians'
attitudes toward euthanasia. Such research could provide sorely
needed baseline data on current medical practice, without
which there is really no basis for proposals to change legal rules
on doctors' actions during terminal illness. Levine also
considered euthanasia, contributing a multidimensional
framework for analysis of decisions to let a patient die. Morton
Cohen's paper deals with developments in current American
law with respect to another major theme in health
decisionmaking  preservation of the autonomy of the older
individual  which is supported by the legal doctrine requiring
the patient's informed consent to treatment.

3. Levine, M.L. 1988. Age Discrimination and the Mandatory Retirement
Controversy. The Johns Hopkins University Press, London and Baltimore.
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Protection
The vulnerable elder often requires protection against

abuse by family and caregivers, consumer fraud, violent crime,
and other dangers. Menachim Amir considers the older victim
of crime, and reports on a multipronged research concerning
the response of law enforcement agencies. Leo Goodman's
paper touches on a range of responses to the vulnerable elder.
Dan Shnifs detailed legal analysis of Israeli law reviews the
protections afforded to the property and personal interests of
incompetent older persons.

Voluntarism
The work of Edgar and Jean Cahn falls outside the usual

Elderlaw classiifcations. Just as they once helped forge the
concept of neighborhood legal services programs for the poor4,
they now dream of another new social institution. Their paper
explains a system wherein volunteer work is recognized by
"service credits"  a new form of currency, if you will. This
new currency would be a way of recognizing the value of
volunteer work by the elderly, while helping to expand the
provision of the services they need.

Themes
A variety of themes cut across the topics of Law and Aging.

A major theme concerns the autonomy of the older individual.
Legal rights, supportive service, and income maintenance can
enhance the retention by older individuals of as large a measure
as possible of control over their own lives. Laws can also, on
the other hand, create a social dependency, or otherwise
enhance the power of others to control the elderly. Another
theme concerns the use of age as proxy, where chronological age
is used as a legallyrelevant criterion in place of some other
characteristics. Perhaps, for example, agebased government
beneifts such as social security, and social limitations such as
mandatory retirement, should be based instead on

4. Cahn, E. and Cahn, J. 1963. The War on Poverty: A Civilian Perspective.
Yale Law Journal.
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Introduction

individualized determination of needs and capacities. A pair of
additional themes concerns the use of legal entitlements as well
as the provision of fair administrative processes. To what extent
is it desirable to "legalize" society's treatment of the elderly,
both as to the substantive claim for benefits and rights, and as
to the procedure used to deal with disputes? Finally, how can
we determine justice between generations'! Is there merely a
political struggle for government largesse between the present
cohorts of elderly and younger persons? Is the proper analysis
one of allocation of costs and beneifts over the individual life
cycle? Do the elderly have a special entitlement based on need,
"veteranship", or reciprocity?

The Future
The papers in this volume involve only some of these

themes, and only scratch the surface of those they do consider.
They nonetheless represent an important beginning of
comparative legalgerontological analysis.

The publication of any scholarly conference has inherent
limitations. There will be unevenness in level of presentation
among the papers, particularly so when the papers represent
work in progress. The papers will not neatly cover the field,
leaving gaps and overlaps. Common themes and connections
between the papers will not readily be apparent. Moreover, the
field will have moved on by the time the papers are published.

But this workshop, and this volume, make special
contributions. Few gerontologists have realized the importance
of the legal context of aging; few lawyers have realized the
need to attend to the new ifeld of Elderlaw. And while work in
Law and Aging has been rare in the United States, it has been
rarer still in other countries. There would be great value in
crosscultural discussion of issues in Law and Aging, which has
to date existed only in a few ifelds such as social security. We
hope that the sample of work contained in this volume will
encourage more scholars to address the issues of justice for the
elderly, and to share ideas with colleagues in other disciplines
and in other lands.

Martin L. Levine
Shimon Bergman
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Equality and the Elderly:j Is Mandatory Retirement
Discrimination?
Martin Levine

Introduction
The ideal of equality is an important but diiffcult concept:

Some social differentiations are condemned as discrimination
while others are accepted as proper, but there is no consensus
on what principle defines the condemned differentiations1. For
example, when the European Court of Justice2 recently struck
down England's public sector mandatory retirement rule, it did
so using the idea of sex discrimination and ignored
consideration of age discrimination.

We may understand better the ideas of equality and
discrimination if we explore how far they may extend to
additional classes of persons. Controversial arguments have
been made3, for example, that the antidiscrimination

The author is the President of the International Society on Aging Law and
Ethics.
1. See Martin Levine, Age Discrimination and the Mandatory Retirement
Controversy, Baltimore 8c London: The Johns Hopkins University Press, 1988;
Lawrence M. Friedman, Your Time Will Come: The Law of Age Discrimination
and Mandatory Retirement. New York: Russell Sage Foundation, 1984; Howard
C. Eglit, Age Discrimination, Vol. 2. Colorado Springs: Shepard's/McGraw
Hill, 1981.
2. Marshall v. Southhampton and SouthWest Hampshire Area Health
Authority (Case 152/84), 1986. 1 CMLR, 1986 2 WLR.
3. Frank J. Michaelman, "On Protecting the Poor Through the Fourteenth
Amendment", Harvard Law Review 83 (1969):7, but such extensions are
currently rejected by US. courts, e.g., Dandridge v. Williams, 397 US. 471
)1970).
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Equality and the Elderly

principle properly extends to prohibit disadvantages that
familiar and accepted practices impose on a number of
groupsincluding the poor, physically handicapped, mentally
ill, developmentally disabled, homosexuals, the young, and the
old. Analyzing any of these claims can help us develop our ideas
of equality. Our notions of equality seem to grow from
particular perceived evils (like the discrimination on the basis
of religion or race), while at a given time other differentiations
(like sex or age) may still be accepted as just, even neutral. We
sharpen our idea of equality when we examine controversial
claims for extension of the principle to work out its limits. But
the method of proceeding must be retail not wholesale, based
on a speciifc factual picture. We must also be sensitive to the

_ institutional context of judgment: Realworld judgments about
equality may be restrained by the legitimate role of the
decisionmaker.

How does the antidiscrimination principle apply to the
elderly: Is "age discrimination" really "discrimination"? Some
reject the idea while others embrace such an extension of the
concept of discrimination4.

The deprivation of opportunity to work is the most
widespread and severe disadvantage imposed on people because
of old age. If anything is to be considered as possible
discrimination against the elderly, the prime candidate for such
characterization is the system of agebased, involuntary,
mandatory retirement and restrictions on hiring and promotion
of the elderly. This system, which we can call "age/work"
practices, is the subject of much attention. While these
practices have been strongly condemned in many quarters as j
repugnant to the ideal of equality, they have also been widely \
approved by others who believe them to be consistent with that
ideal, or even required by it.

Mandatory Retirement: Is It Discrimination?
One may accept that voluntary retirement on adequate

income is usually a welcome good, and that individually

4 Martin Levine. "'Age Discrimination' as a Legal Concept for Analyzing
AgeWork Issues" in Work and Retirement: Policy Issues (ed.) Pauline K
Ragan (Los Angeles: University of Southern California Press, 1980) 45i
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M. Levine

determined involuntary retirement is understandable when a
worker's productivity fails. The majority of elderly workers are
glad to have the opportunity to retire, and seek the protection
of adequate pension and social security systems. But most older
persons also wish to protect their right to work, and three out
of ifve of those mandatorily retired wanted to keep their jobs
past usual retirement age, and were healthy enough to do so.
Justiifcation is required for mandatory retirement on the basis
of chronological age, in the absence or even in contradiction to
individual determination of productivity, and where the denial
of a job is perceived by the worker as a substantial harm.

For example, the protagonists of some recent major US.
legal cases5 were forced to retire by institutions that used age
based generalizations, even though they themselves were
admittedly ift and wanted to work. Police Ofifcer Murgia
satisifed a periodic health checkup; Foreign Service Ofifcer
Bradley passed in a periodic "uporout" review based on
military practice with lfying colors; Philosopher Weiss had just
been selected for an academic chair after a worldwide search.
Courts allowed their forced retirement solely on account of age.

Conventional wisdom holds that mandatory retirement is
both fair and economically rational. It is widely believed, for
example, that most people suffer naturaldeteriorationwhat
some just call"aging"at about the usual age of retirement, so
that they are no longer productive workers. Many assume that
individualized assessment of productivity would be demeaning
to the worker and uncomfortable to the rest of us, and that it is
in any case largely unnecessary. Moreover it is said to be right
that the aged retire from work to make room for the young.

What circumstances and ideas caused the mandatory
retirement system to become widely adopted and accepted as
proper? If we can understand the basis of the system, we can
better judge its propriety under the antidiscrimination norm,
and so better understand the proper limits of that norm.

5. Massachusetts Board of Retirement v. Murgia, 427 US. 307 (1976). Vance v
Bradley, 440 U.S. 93 (1979); Weiss v. Walsh, 324 F. Supp. 75 (S.D.N.Y. 1971),
aff'd, 461 F.2d 846 (2nd Cir. 1972), cert denied, 409 US. 1129 (1973).
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Equality and the Elderly

The mandatory retirement system, though it may strike us
as traditional, is fairly recent in origin6. The system was ifrst
introduced in the late nineteenth century by the railroad
industry. It flourished and spread to other sectors, forcing large
numbers of able and willing older individuals to retire. The
hardships and costs of the system were substantial enough that
one would want to explore its economic and ethical
justiifcations. Nevertheless, the system was far from universally
adopted. The people it forced from their jobs constituted only a
tiny part of the total work force, because many employees were
not covered by it, or retired voluntarily, or ceased work because
of ill health. And the personal meaning of retirement is
different for each individual, and varies with income, class and
sex.

The age/work practices that require explanation can be
deifned through a list of characteristics. Any proposed
explanation can be tested against the list. For example, many
mandatory retirement systems include a selfimposed
prohibition on the ifrm5s retaining an employee past the stated
retirement age, even if the individual remains an outstanding
worker. Sometimes a ifrm adopts a mandatory retirement
system for the supposed reason that individualized
determination of productivity is impractical, even though that
ifrm itself may have had successful experience in the past with
individualized determination. A successful explanation of
age/work realities should explain such seeming paradoxes.

Innumerable theories have been offered to explain what
causes mandatory retirement7. Four models are set out here as
an ordering arrangement for the alternatives8. Each model

6. William Graebner, A History of Retirement: The Meaning and Function of
an American Institution 18751978. New Haven: Yale University Press, 1980;
Carole Haber, Beyond SixtyFive: The Dilemma of Old Age in America's Past.
New York: Cambridge University Press, 1983.
7. Interim Report to Congress on Age Discrimination in Employment Act
Studies, Malcolm Morrison and Betty Roberts, U.S. Department of Labor,
Washington, DC: U.S. Government Printing Oiffce, 1982.
8. Martin Levine, "Four Models for Age/Work Policy Research", Gerontologist
20 (October 1980): 561574.
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embraces a range of causal theories, and there is overlap among
them. The first involves direct application of an assumption of
economic rationality on the part of individual firms. It
encompasses proiftmaximizing employer response to the
supposed diminishing productivity of the older worker, to the
higher average wage cost of the older worker, to the assumed
value of turnover, and to the difficulties of individualized
determination of a worker's worth. The second model invokes
in addition macroeconomic factors, such as competition among
age groups for scarce jobs (sometimes manifested in union
policies) and the economy's varying tolerance for inefficiencies
in selection of workers. Intertemporal choice is included in the
third model: It includes the theory that retirement is accepted
along with seniority as part of an ageearnings proifle that is
advantageous overall to both worker and ifrm. The fourth
model, that of attitudinal causes, includes several psychological
and cultural processes, including factual stereotyping and
cognitive error, hostile feelings and ageism, unconscious
ambivalence toward the elderly and what they represent, or
preference of workers and managers for routinized decisions
and a nonmonitored atmosphere.

The conventional wisdom on mandatory retirement has
been questioned by a number of voices in the international
labor movement and in a few Western countries that have
condemned what they term age discrimination in employment.
The new Canadian constitutional provisions on equality
explicitly include age discrimination9. A series of U.S.
presidents have applied the civil rights concepts of equal
opportunity and discrimination to employment of the elderly.
Legislation adopted in recent decades by the U.S. Congress and
many states embraces those ideas. A federal statute, the Age
Discrimination in Employment Act10, now generally prohibits
the familiar custom of agebased mandatory retirement

9. Canadian Charter of Rights and Freedoms, Constitution Act 1982, sec.
15(1)
10. Age Discrimination in Employment Act, 29 US.C.A. Sees. 62134 (West
Supp. 1987).
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Equality and the Elderly

for most large employers, along with related age/work
practices.

Nevertheless, in dramatic disagreement with Congress, the
U.S. Supreme Court has rejected claims that any constitutional
right against age discrimination exists. The Court has, in fact,
taken to citing mandatory retirement as the very example of
classifications that are not suspect under the Constitutions
guarantee of equal protection11.

Other nations, such as the United Kingdom, that
legislatively denounce discrimination and ban it in
employment on the basis of race or sex, see no inconsistency in
permitting mandatory retirement. Indeed, there have been
recent British moves to extend rather than contract agebased
mandatory retirement.

The existence of these sharp differences of judgment on
whether or not mandatory retirement constitutes age
discrimination is enough to prompt reexamination of the issue.
Considering the propriety of mandatory retirement is as much
an issue to be faced in countries where it is currently lawful, as
in a nation where it is largely prohibited. Those who shape the
law and apply the antidiscrimination principle in both sorts of
countries will continue to be faced with related issues in a
variety of contexts. Even where the issue of employment of the
elderly remains outside the scope of legal regulation, each ifrm
or organization must face similar issues in deciding its own
labor practices.

The Message of Research
The relevent available research important to our topic

includes empirical and theoretical studies. Their disciplines
include economics, history, psychology and psychoanalysis,
sociology, and biology. Some focus on mandatory retirement;
some include nonhiring of the elderly; and others deal more
broadly with retirement, or pensions, or participation of the
elderly in the workforce. Still others deal with the history of
elderly and attitudes toward them, or the skills of elderly
workers, or the nature of aging.

11. See Note 5., p. 2.
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An acquaintance with the body of research may be helpful.
Gerontologists, economists and other social scientists may not
have had occasion to analyze studies outside their own fields.
Legal writers, judges, and legislators considering age/work
policies as well as employers do not seem to have been
widely conversant with the relevant data.

Some early studies12 found mandatory retirement to be
largely a product of discrimination or irrationality on the part
of employers, but also found substantively rational reasons why
older workers might be thought less desirable because of the
assumed degenerative processes of aging or because of the
supposed pension costs of an older workforce. Another group
of studies emphasizes the influence of macroeconomic factors
on mandatory retirement. The general forces of labor supply
and demand  that is, the existence of a labor surplus  are
stressed in these studies, as is the competition of a particular
group (e.g. educated women). Other analyses examine society^s
overall dependency ratio between the employed and those
supported. Still others conclude that when there are more
workers than jobs, rationing rather than market forces governs,
and that mandatory retirement is to be understood as a species
of job rationing.

One wellknown modern theory explains mandatory
retirement as a product of economically rational behavior by
the employer, who is thought to have implicitly adopted an age
earnings proifle in which younger workers are underpaid, older
ones overpaid, and the very oldest mandatorily retired13. Union
policy, rather than employer preference, has also been suggested
as the prime cause of mandatory retirement practices14. Some
wellknown economists have set out theories of statistical
discrimination arguing that it is sometimes efficient to judge

12. Clarence Long, The Labor Force Under Changing Income and Employment,
National Bureau of Economic Research, General Series no. 65, Princeton:
Princeton University Press, 1958.
13. Edward Lazear, "Why Is There Mandatory Retirement?", Journal of
Political Economy 87 (1979): 12611284.
14. Ewan Clague, Balraj Palli 8c Leo Kramer, The Aging Worker and the Union.
New York: Prager, 1971.
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workers by generalization: Using age as a proxy for
productivity may be cheaper than making individualized
evaluations, even if some good workers are lost in the process15.
Sociologists and historians who have studied retirement draw a
different picture of the causes of the mandatory retirement
system, focusing on macroeconomic trends like
industrialization or competitive pressures, and on cultural
changes in the conception of the social role of the elderly.

Many explanations of mandatory retirement involve
external empirical assumptions; for example, as to whether or
not older workers really do lose productivity. While there is
still no scholarly consensus on many important issues, the
research ifndings do question the layman^ common sense
assumption as to the facts16. Thus there is continuing scientiifc
controversy on the nature of aging, but it does seem that the
practice of mandatory retirement at 65 because of the supposed
natural ravages of the biological aging process lacks a general
justiifcation.

There have also been a large number of studies on the job
performance of older workers, and on speciifc traits of the
elderly relevant to their desirability as workers. Generalizations
are dififcult, but the ifndings here too undercut the common
belief that there is a deterioration of most older workers5 skills
around usual retirement age that drops them below the
minimum standard for employability. Many or most older
workers who want to continue work could be proiftably
employed: Many older workers are more productive than many
younger ones; even diminished skills may still be quite good;
other deterioration is easily compensated (e.g. by using
eyeglasses); and those who are ill largely know it and want to
retire. It also seems likely that the determination of

14. Edmund S. Phelps, "Statistical Discrimination and Sexism", American
Economic Review 62:659 (1972).
16. Mildred Doering, Susan Rhodes 8c Michael Schuster, The Aging Worker:
Research and Recommendations. Beverly Hills: Sage Publications, 1983; DS
Woodruff <cf IE. Birren, eds., Aging: Scientiifc Perspectives and Social Issues,
2nd ed. Monterey, Cal.: Brooks, Cole Pub. Co., 1983; O. Roy Davies <cf Paul
Sparrow, "Age and Work Behavior", in Aging and Human Performance, ed. N.
Charness. New York: John Wiley 8c Sons, 1985.
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which workers should be compulsorily retired could eiffciently
be done on an individual basis, without need of an agebased
generalization: Many firms already individually evaluate their
employees.

The belief that older workers are generally incompetent
thus seems unsupported. Some think that the existence of that
belief is a product of an "ageism" that is like racism or
sexism". The research conclusion is more limited,
demonstrating that inaccurate stereotypes as to the limited
performance of the elderly are widespread.

Toward a Theory of Age Discrimination
Models of age/work practices abound that explain age

discrimination as products of rational, economically eiffcient
behavior, using scenarios emphasizing such factors as the
shortcomings of older workers, the inability of employers to
make individualized judgments, the need to find jobs for the
young, or some implicit wage bargain. The models explaining
age/work practices as products of cultural and psychological
factors bring into question the "rationality" of these practices.
The salient factors in these studies include cultural assumptions
about fair distribution between generations and stereotypes
based on cognitive error of a sort that is widespread in
intellectual functioning on all topics. These factors may also
include attitudes speciifcally related to the topic of older
persons i.e. unconscious hostility and ambivalence of the kind
psychoanalysts investigate relating to thoughts and fears about
one's parents or one's own old age and death. They may also
include psychological processes specifically related to the
workplace, such as a preference for routinized decisions and a
nonmonitored atmosphere to the exclusion of particularized,
more accurate, evaluations. While the answer is not clearcut, it
seems that erroneous stereotypes and cultural and psychological
factors were the major causes of mandatory retirement.

17. Lutsky, "Attitudes Toward Old Age and Elderly Persons", Annual Review
of Gerontology and Geriatrics 1:287 (1980); Jack Levin 8c William Levin,
Ageism: Prejudice and Discrimination Against the Elderly. Belmot, Calif.:
Wadsworth Pub. Co., 1980.

9



Equality and the Elderly

Description of social practices is not the same as judgment
of them: There are limits to the objectivity of research, a
further research agenda needs to be carried out, and knowledge
does not obviate normative choice. Nonetheless, empirical
knowledge is a prerequisite to sound evaluation. Some of the
arguments given in support of the mandatory retirement
system fall because they do not relate to the practice as it
actually exists. For example, could it be justified if it
signiifcantly opened up jobs for women and minorities? The
fact is it does not do so: Mandatory retirement frees up only a
small fraction of one percent of the total jobs18. Other
arguments given to support mandatory retirement fall because
they rest on factual assumptions which are inaccurate. For
example, aging does not necessarily render most 65 yearolds
incompetent visavis their work, nor is individualized
judgment necessarily ineiffcient. To the extent the studies
indicate thatage/work practices reflect certain cultural and
psychological processes, we must then evaluate the processes to
see if, thus explained, they are normatively satisfying.

What norms apply? Equality or nondiscrimination are, of
course, not the only norms by which to judge social practices:
There are many others, such as economic eiffciency, wealth
distribution, fairness, autonomy, and allocation of power. The
same factual picture that enables us to evaluate age/work
practices as discriminatory or not may also facilitate judgment
under such other norms.

Several sources can be consulted in seeking versions of the
equality norm with which to compare our factual picture. Four
senses of the idea of equality can be distinguished: The
protection of minorities; formal or absolute equality; corrective
action seeking to create equality; and a substantive principle of
equality adopting the Aristotelian notion of treating like alike,
and thus requiring that differential treatment be based on
relevant differences in fact. Unjustiifed agebased distinctions
violate this last, most important, sense of equality.

18. David Barker 8c Robert Clark, "Mandatory Retirement and LaborForce
Participation of Respondents in the Retirement History Study", Social
Security Bulletin 43 (November 1980): 2029.

10
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The Supreme Court cases interpreting the constitution's
guarantee of Equal Protection also provide several relevant
standards. A recent Supreme Court case, Cleburne, for example,
recanvassed the Equal Protection Act. While not questioning
the mandatory retirement precedents, it nevertheless
announced principles whose consistent application could lead to
condemnation of such age/work practices.

Reviewing the Justifications
Like other social inequalities, agebased retirement rules

have attracted a variety of widelyaccepted justiifcations, but
these justiifcations all fall short, either in logic or on the facts.

*~ Some think agebased retirement is fair because it hits each
age group in turn. But it is no less arbitrary against each
older worker because it may have also been applied against
his or her parents. An agebased retirement rule is formally
egalitarian, cutting against each cohort in turn; but it is
substantively discriminatory, harming individuals in every
cohort on an arbitrary basis unrelated to relevant criteria.

*~ The fairness argument usually assumes that it is necessary
to force some people out of work to open up jobs for the
young. In effect, it is then a strategy to redistribute
unemployment by limiting the work of the older employed.
There are better strategies to share work, though, such as
changes in workweek, vacation, jobsharing or "sabbatical"
policies, that can have more effect on the national worker
hour total than retirement rules do, and are fairer.
Moreover, most economists reject the "lump of labor"
theory underlying such strategies: They don't believe there
is any ifxed amount of total work to be allocated.

*" In any case, statistics from the U.S. show that abolishing
agebased mandatory retirement involved only a small
fraction of one per cent of the nation's total jobs. Those
still working at retirement age occupy only a small fraction
of the jobs, and most of them want to retire anyway, or
have to because of illness. The U.S. move away from
involuntary retirement has not stemmed voluntary

11



Equality and the Elderly

retirements. Even taking into account that a single
retirement can by a ripple effect open up several jobs,
retirement rules do not solve the problem of jobs for the
young.

*" Agebased retirement is sometimes justiifed as getting rid of
deadwood at the top. But such problems can be dealt with
by rotation requirements limitingtimeinpositionor
special retirement rules for keyjobsand do not justify a
system of mandatory retirement for all jobs.

*" More generally, forced retirement is sometimes deemed fair
because most older workers are thought to be really no
longer employable. Age takes its toll on us all, according to
popular thought. When the current retirement system was
invented during the last century, many employers believed
that older workers were used up. However, the results of
gerontological studies and the experience of ifrms that do
not have mandatory retirement, question the received
wisdom. Most older workers who want to work and are in
good health have more than enough capacity to remain
useful employees. They may be slower or less physically
strong and so may need changed duties, or eyeglasses, etc.,
but workers through their sixties are likely to have the
continued capacity to be productive, and may well have
increased intelligence and dependability that make them
particularly desirable.

*~ Theoretically, one easilymeasured characteristic (like age)
can be a good proxy for some other characteristic about
which we really want to know (like productivity) but which
is dififcult or expensive to measure. So, for example, we
usually use age to determine when young children start
school because age is a fairly good proxy for the
development of young children. But there is so much
variation among older persons of the same age that
chronological age around 60 or 65 is a very poor predictor
of a worker^ productivity. Many people in their sixties will
overlap, in relevant characteristics, many people in their
iffties. It is for those much older, say 75 or 80, that age
based generalizations can provide a reasonably accurate
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proxy for individualized judgment.
Businesses and unions should be able to agree on fair
systems to determine individually which workers who wish
to do so may stay on, if they wish, past traditional ages.
Sensible systems should also provide for options of flexible,
phasedin or partial retirement. The productivity of older
workers does not regularly decrease that much. Perhaps
retirement is necessary because their pay may be too high.
In some firms, years of agebased pay rises may have driven
their rates beyond what they are worth. The
earnings/productivity ratio may have become equally
unfavorable whether the one has increased or the other
decreased. Forced retirement may thus be the price paid for
senioritybased annual wage increases. It makes sense that
increases in pay or rights should not keep going on forever,
and that automatic increases should have a ceiling at some
point.
The economic data, however, do not support the idea that
ifrms adopt mandatory retirement because of overpaid
older workers. One can compare the wage rates of older
workers in firms with and those without mandatory
retirement policies, and they are not that different. Even if
there were something to the theory, it would only justify
capping (or perhaps cutting) compensation for older
workers, not discharging them. Individual older workers
may have increased productivity and thus deserve increases,
let alone the right not to be discharged.

*~ Automatic retirement is said to be kinder to workers who
prefer not to be rated 01* judged. But it is hardly kind to
those workers who want to keep on, and who may be able
to show that they are still performing well, but are
nevertheless forced to go. The possibility of asking for an
individualized, objective decision should be an option open
to a worker approaching the usual retirement age.

*~ An automatic rule may be easier for managers and unions
who do not want to judge individual cases. A thriving
economy could afford to avoid the psychological pain of
making personal decisions, but such laziness is a luxury
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that can ill be afforded in today5s economy.
The refusal to subject the productivity of individual
workers to evaluation, and rules that discourage letting
poor workers go might be desirable policies in many
situations. But they need not be extended to an agebased
forced retirement rule. Instead, individual older workers
should have the option of asking to keep working past
traditional ages and management should have the duty of
letting older workers stay on unless fair and objective
processes show they indeed have lost productivity.

*~ If the idea of age discrimination were accepted, some might
fear that it would cut too widely. But voluntary retirement,
and retirement for cause, need not be discouraged, as they
are indeed complements of any ban on arbitrary retirement
rules.

Conclusions
Once sensitized to the existence of discrimination in

age/work practices we may then properly be on the alert for
the possible existence of age discrimination in other areas:
Similar causes may have been at work elsewhere, though the
evidence is harder to come by. Acceptance of the concept of
"age discrimination" as a valid extension of the anti
discrimination principle means that other governmental uses of
old age as criterion should be reexamined. It is no secret that
there is an apparent paradox in rejecting chronological age as a
criterion for retirement, but accepting it for beneifts. The
United States Congress has embraced both sides of the paradox,
and so do many but not all of the elderly. Acceptance of the
age discrimination concept does not, however, necessarily mean
that all other uses of the age criterion must be rejected. Each
use should be rethought on its own merits. For example, are
agebased pensions and medical beneifts based on faulty
stereotypes or are they instead legitimate applications of valid
principles of just desert? Similarly, these conclusions about
discrimination against the elderly in employment do not
provide an answer to the propriety of agebased rules for
children.
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The average individual now lives longer than ever before in
the history of the human race, and modern society has a larger
fraction of elderly persons than ever before in history. The
Preacher may have said that "There is nothing new under the
sun" but humanity now faces a new reality. It is necessary to
rethink cultural and legal ideas that grew up over millenia, but
that may not meet the needs of the human condition today. It is
important to consider what ethical and legal problems
concerning the elderly now take on special importance. The
growth of mandatory retirement was itself one attempt to
respond to the new realities. The idea of age discrimination is
another.
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11 The Elderly and the
2 International Legal Process

Edward Gordon

In speaking of the international legal process, it is useful to
put aside close comparisons to national legal systems. The two
operate in very different political contexts, and are
characterized by institutions that frequently bear only a
superficial resemblance to one another.

What they have in common is that each represents a
process and an accompanying normative logic that compete
with other processes and logics in society in an effort to
structure behavior in prescribed directions. In this respect,
what they share is their common line of ethical argument about
goals and values and, in general, how to attain them.

The international legal process is ordinarily most effective
in the promotion of the ethics of humane values when it is able
to inform and interact with effective national legal systems. It
most often operates through joint efforts (a) to gain recognition
for a set of norms, or a category of persons subject to unusual
vulnerability; (b) to develop standards of national achievement
or protection; and (c) to implement these standards.

The international legal process has been slow to recognize
the elderly as a group entitled to special status or protection.
Other than in regional treaties, the leading international
instruments recognizing human rights refer only briefly or

The author is Professor of Law at the Albany Law School, Union University.
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obliquely to the elderly, or to adverse conditions to which the
elderly are especially vulnerable. This contrasts sharply with
the ways in which they refer to groups classiifed according to
race, sex, language or religion.

That the latter classiifcations enjoy preferential
consideration is partly a matter of historical coincidence, and
partly a matter of contemporary politics. The critical period in
the international recognition of categories of human rights, and
in the establishment of legal standards with respect to them,
was the decade from 1945 to 1955. The starting point is the UN
Charter adopted in 1945. It begins by reafifrming a "faith in
fundamental human rights, in the dignity and worth of the
human person, in the equal rights of men and women and of
nations large and small." It establishes a link between human
rights and other global concerns, such as the maintenance of
peace and the promotion of economic and social development.
In several key articles, the Charter calls for efforts to achieve
respect for "human rights and for fundamental freedoms for all
without distinction as to race, sex, language or religion." Article
1, for example, makes the promotion and encouragement of
such rights and freedoms one of the UlSPs main purposes.
Article 13 directs the General Assembly to initiate studies and
make recommendations for the purpose of assisting in the
realization of such rights and freedoms. Article 55 links
friendly relations among states, inter alia, to universal respect
for and observance of such rights and freedoms.

The phrase "race, sex, language or religion" derives from
Franklin Delano Roosevelt's 1941 "four freedoms" message to
the United States Congress. At the 1945 San Francisco
Conference that drafted and adopted the Charter, Secretary of
State Stettinius explained that Roosevelt5s phrase "freedom
from fear" "...encompasses the protection from persecution or
discrimination of all men and women, regardless of race,
language, religion or sex, and the protection of their equal rights
to enjoy all other fundamental rights and freedoms?

Stettinius added that the three other freedoms (freedom
from want, freedom of speech and religion) "encompass the
right to work, the right to social security, and the right to
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opportunity for advancement", but this phrase does not appear,
as such, in the Charter.

Elaboration of the human rights provisions of the Charter
initially took place in two phases. The ifrst culminated in 1948
with the unanimous adoption by the UN General Assembly of
the Universal Declaration of Human Rights. The Universal
Declaration is a wideranging document including most of the
important traditional political and civil rights found in
national constitutions, as well as social and cultural rights.
Article 22 states that every individual has the right to social
security and, subject to national resources, is entitled inter alia
to "the economic, social and cultural rights indispensable for
his dignity." Article 23(1) provides that everyone "has the right
to work, to free choice of employment, to just and favorable
conditions of work and to protection against unemployment."
Article 25(1) says that everyone "has the right to a standard of
living adequate for the health and wellbeing of himself and his
family, including food, clothing, housing, medical care and
necessary social services, and the right to security in the event
of unemployment, sickness, disability, widowhood, old age or
other lack of livelihood in circumstances beyond his control."

The Universal Declaration is not a treaty and by itself does
not create legally enforceable rights for individuals or groups. It
was intended to proclaim " a common standard for all peoples
and all nations." It is frequently cited by national courts as a
means of judging compliance with human rights obligations
undertaken in the UN Charter and other treaties, and with
parallel national constitutional or legislative norms.

The Declaration also led directly to adoption of two
treaties: The International Covenant on Civil and Political
Rights (and an optional Protocol), and the International
Covenant on Economic, Social and Cultural Rights, both of
which have been open for signature since 1966 and are thought
of, along with the UN Charter and the Universal Declaration
itself, as the core of positive ("hard") international human
rights law. The United States is not a party to either Covenant.

In general, the two Covenants elaborate upon the rights
referred to in the Universal Declaration, but they fulifll this
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role with respect to the elderly in only a most general way. For
example, under Article 6 of the Covenant on Social and
Cultural Rights, parties to the Covenant "recognize the right to
work, which includes the right of everyone to the opportunity
to gain his living by work which he freely chooses or accepts,
and will take appropriate action to safeguard this right."

Status of the Elderly in International Law
The generality with which rights of or pertaining to the

elderly are spelled out in the Covenants has several
disadvantages. First, unlike some treaties, the Covenants do
create legal obligations. Although these are generally not
enforceable by individuals in courts, they may be promoted
through mechanisms of petition and publicity within the UN
system, and through complementary legislation, through the
mechanisms available within national legal systems. Second, in
interpreting its own responsibilities under the UN Charter, the
General Assembly initially looked to the two Covenants for
subjects upon which it should direct the UN Secretariat and
UN agencies to develop reports, initiate studies, hold
conferences, etc. In effect, the agenda for the UN's promotion
of human rights was set in motion between 1948, when the
Universal Declaration was enunciated, and 1966, when the two
Covenants were completed. Independently of other factors, the
failure of the problems of the elderly to ifgure prominently in
the discussions leading to, or in the texts of, the two Covenants
meant that they were accorded a low priority during the
principal promotional phase of postwar international human
rights activity.

It should be recalled that concern with human rights is a
comparatively recent development in international law. Until
after World War I, international law was preoccupied, in
doctrine and structure, with the presumed prerogatives and
interests of sovereign states. Human rights represent a
structural change in the received traditions of international law,
and in its normative logic, that was and still is resisted. They
identify individuals, or groups of individuals associated or
classiifed in a manner other than statehood, as an appropriate
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unit of attention. In this respect, they transcend and may even
restrict the legal prerogatives of the state. This places all
considerations of human rights in conflict with received
traditions and doctrines of international law, at least to the
extent that these seek to structure national behavior in
prescribed directions.

One consequence has been that international recognition
and protection of human rights has been allied with intellectual
forces that still lack substantial political power. Among some
international lawyers, and their counterparts in national legal
systems, international human rights standards represent "soft
law" at best, and mere aspirations as a rule. The Nuremberg
trials and the promulgation of the Universal Declaration and
the two Covenants set in motion a process designed to alter
these perceptions and thereby enlist national legal processes in
the promotion of internationally recognized human rights. This
process is usually referred to in UN parlance as "promotion"
(in deliberate contrast to "enforcement"),1 and has consisted
primarily of inculcating among lawyers, especially younger
lawyers, an appreciation both of the normative logic of human
rights and of the entitlement of such rights to a status of "hard"
law.

To have been left out of, or accorded a minor place in, the
principal period of promotion of human rights is to have been
left out of the consciousness of an entire generation of human
rightsconscious lawyers, as well. The effect is most apparent in
the absence of any mention of the rights of the elderly in the

1. The San Francisco Conference that adopted the UN Charter explicitly
rejected a proposal to ensure the protection as well as the promotion of human
rights. Moreover, to assure its acceptance by, inter alia, the United States, the
Charter prohibits the UN from intervening in matters which are essentially
within the domestic jurisdiction of any state, and relieves members of any
obligation to submit such matters to settlement, except upon a finding by the
Security Council of a "threat to the peace, breach of the peace, or act of
aggressioa" The result is that, except in unusual cases, such as apartheid, the
UN system promotes internationally recognized human rights indirectly,
through interaction with national legal systems.
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leading international law casebooks. In fact, the subject is
scarcely referred to even in the numerous books that deal
speciifcally with the international protection of human rights.
For practical purposes, the present generation of law students
will be no more likely to see the protection of the elderly as a
concern of international law than have preceding ones.

Recent UN Action on Aging
It would be less than wholly accurate to say that the UN

has been totally unconcerned with the elderly for the past forty
years. Various UN bodies have had the subject on their agendas
since 1948, when a Draft Declaration of Old Age Rights was
submitted to the General Assembly by Argentina. The
Assembly forwarded the proposal to the UN Economic and
Social Council, where it languished until 1969. In 1969 an item
on the "Question of the Elderly and the Aged" was included on
the agenda of the 24th General Assembly session at the request
of Malta. The item also appeared on the agenda of the 26th,
28th and 32nd General Assembly sessions, culminating in the
convening of the World Assembly on the Aging in Vienna in
1982.

In 1969 the UN General Assembly, in its Declaration on
Social Progress and Development (GAOR 2524, XXIV)
proclaimed the necessity of protecting the rights and assuring
the welfare of the aged.

In 1973, the World Population Plan of Action urged all
governments, when formulating their development policies and
programs, to take fully into account the implications of
changing numbers and proportions of the aged to the general
population, particularly where such changes are rapid.

The 1982 World Assembly on the Aging recommended the
Vienna International Plan of Action on Aging and called upon
governments to make continuous efforts to implement the
principles and recommendations in the Plan. The General
Assembly subsequently endorsed the Plan.

In the overall scheme of things, however, these actions
represent little more than isolated events which have had
comparatively little impact outside the UN system.
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Legal Protection of the
o Interests of the Functionally

Impaired Elderly in Israel
[: ■ [ | Dan Shnit, Ph.D.

Protecting the property or bodily interests of the
functionallyimpaired elderly involves the curtailment of their
personal freedom and autonomy in handling their own affairs.
There is no way to achieve this protection without paying the
price of limiting their civil liberties. This interdependence of
factors makes it imperative to examine carefully whether a
proper balance has been achieved between the anticipated
advantages to be accrued to the property and personal interests
of said elderly following the application of paternalistic legal
means of protection, and the anticipated infringement of civil
freedom and liberties as a result of such actions.

All societies must make provision for cases of the elderly
whose mental and physical capacities to care for themselves is
impaired. These cases differ in terms of how the impairment is
expressed and the degree of severity. This impairment may be
primarily physical (as, for example, when the person is
bedridden), or primarily mental (reduced ability to understand
and weigh circumstances or adopt rational decisions). The
impairment may be relatively mild or severe and absolute.

The author is Associate Professor and Head of the Bob Shapell School of
Social Work, Tel Aviv University.
A similar version of this article, entitled "Protection in Israel of Property
Interests of the Elderly with Impaired Capacity to Function1', appeared in the
Israel Yearbook on Human Rights, Vol. 17, 1987, 222240.
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The great disparity both as to the type and degree of
impairment (physical, mental, or both) requires that legal
solutions be flexible and suit the special circumstances in each
case. If uniform and inflexible means of protection are adopted,
there will be no proper balance between the value of
intervention in the property or bodily interests of the elderly
(or of others) and the price that must be paid in limiting their
freedom and in infringing on their civil rights.

The following examination of the provisions made by
Israeli law will focus on the legal solutions meant to protect the
property and bodily rights of those elderly no longer able to
handle their own affairs. The nature of the impairment
(physical or mental) and its degree will be dealt with as factors
which help deifne the need for legal means of protection. We
will also distinguish between legal provisions meant to protect
the property interests of the elderly in the abovementioned
circumstances (a declaration of incompetence and the
appointment of a guardian1), and general legal provisions which
apply to the publicatlarge but may protect the elderly.2

Types of Cases Requiring Protective Intervention
In principle, any person is competent to undertake legal

acts, unless this competence has been restricted by law or by
court decision.3 The law recognizes two reasons for limiting the
competence of a person to engage independently in legal acts.
One is minority (any person under age 18 is considered a
minor).4 The second reason, relevant to the topic at hand,

L§ 8 and 33 (3) of the Capacity and Guardianship Law, 57221962
(henceforth: the Legal Capacity Law).
2. This refers to the Contracts (General Part) Law, 57331973, and primarily
to § 18, which deals with the rescission of a contract due to extortion and the
provisions of the law concerning this, as in the Inheritance Law (henceforth:
the Contracts Law and the Inheritance Law respectively).
3. § 2, of the Legal Capacity Law.
4. § 3, of the Legal Capacity Law.
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relates to the inability of a person to take care of his affairs due
to mental illness or a defect of mind. In such a case, the person
can be declared legally incompetent and a personal guardian
can then be appointed.5

A court can declare a person legally incompetent only
where there is evidence that the person is totally unable to
handle his or her own affairs, due to mental illness or a defect
of mind. If the inability is due solely to physical limitations, no
matter how severe, it is not considered as grounds for a person
to be declared legally incompetent. Israeli law does not
recognize declaring a person partially incompetent. Therefore,
in borderline cases of mental illness or a defect of mind where
one cannot determine that the person is totally unable to
manage his/her affairs, there is no way to declare that person
legally incompetent.

Thus there is a clear dichotomy of capacity. On the one
hand, there are those cases where it has been shown that the
elderly person is totally unable to take care of all, or at least a
vast majority of his/her affairs.6 In such cases, the court is
authorized to declare the person legally incompetent and to
appoint a personal guardian. On the other hand, in all other
cases, including those where there is mental illness or a defect
of mind which does not result in a total or decisive incapacity
to take care of one's affairs, the person cannot be declared
legally incompetent. Thus, even if a person has a partial
inability to function, his competence for legal acts is not
limited, and the person cannot be declared legally
incompetent.7

Israeli law adopted a separate solution to the problems
likely to stem from this inflexible classification system. In
order to take care of the property and bodily rights of those
who suffer from defects which impair their ability to handle

5. § 8, of the Legal Capacity Law.
6. See Y. Englard, "The Capacity and Guardianship Law, 57221962." In: An
Interpretation of the Contract Laws, edited by G. Tedeschi. The Institute of
Legislative Research and Comparative Law, Law Faculty, Hebrew University
of Jerusalem, 1972.
7. Guardianship Case 301/64 Y.M. vs. P.L. 42 P. M. (District Court
Judgements) 253.
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their affairs, but who cannot be declared legally incompetent,
the law recognizes the possibility of court appointment of a
guardian to take care of matters as assigned by the court. This
solution can be imposed on a person who is limited for any
reason whatsoever  physical, mental or emotional  who
cannot, either permanently or temporarily, look after all or any
of his/her own affairs, and on whose behalf no one was
authorized and willing to do so.8 Unlike the case of a guardian
over a person declared legally incompetent, the appointment of
a guardian over a person with limited capacity does not limit
the legal capacity of the protected person.

Is there a legal method to protect the property interests of
someone whose capacity for legal activity has been limited (but
who has not been declared legally incompetent), and who has
not had a guardian appointed to act on his or her behalf? The
law does recognize certain conditions under which transactions
can be voided if they were made by a person who suffers from
distress, or mental or physical weakness which was exploited by
the other party.

Below we will analyze the principles by which it is possible
to protect the interests of the elderly who belong to one (or
more) of the three categories described above.

Protection of the Property Interests of Legal
Incompetents

The declaration of a person as legally incompetent by the
Capacity and Guardianship Law,9 implies the limitation of that
person's capacity for legal acts, as is the case with minors.10
Authority to manage the affairs of a person who is legally
incompetent for matters related to the body, location, and
living conditions, is transferred legally to the person's
appointed guardian.11 The ward is no longer authorized to
decide and act independently in managing properties and
personal affairs, and must comply with the directions of the
guardian.12 For the activity of an incompetent to be fully
8. §33 (4), Legal Capacity Law, 833 (4).
9. § 8, Legal Capacity Law.
10. § 4, Legal Capacity Law.
11. § 38, Legal Capacity Law.
12. § 43, Legal Capacity Law.
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binding legally, the guardian's assent is required.13 As long as
the guardian's assent has not been given to the actions of the
incompetent, these can be voided, in accordance with those
provisions set down by law.14 Thus the law grants the guardian
the authority to protect the economic interests of an elderly
person who has been declared legally incompetent, and at the
same time prevents any transaction which is not to the elderly
person's benefit.

When a legal transaction takes place between an
incompetent and a person who did not know and had no
reason to know that the person was legally incompetent, the
action cannot be voided, even if it was done without the
knowledge and agreement of the guardian. This does not apply
when, as a result of the action, substantial harm is caused to the
incompetent.15 With this distinction, the law tried to strike a
proper balance between the personal ifnancial interests of the
incompetent, on the one hand, and the public interest in
maintaining security in business life, on the other.

Dealing with such cases requires determining a) by what
criteria a party should know that a transaction is being made
with an incompetent, and b) what should be considered
substantial harm to the incompetent.

It appears that the answer to the ifrst point lies in a
reasonableness test that the court will have to apply in each
case. A person who bases a claim on the fact that she/he did
not know that the other party had been declared legally
incompetent will have to persuade the court that not only was
there an honest error made in good faith, but that it was also a
reasonable error given the circumstances. In other words,
she/he will have to persuade the court that there was no
external expression that might have aroused suspicion that the
other party had been declared legally incompetent. In any case
where a reasonable person should suspect from the
circumstances that the other person is deifcient in functioning

13. § 9 and 4, Legal Capacity Law.
14. § 5, Legal Capacity Law.
15. § 15, Legal Capacity Law. While the provisions of this section apply to
minors, according to Section 9 it "shall apply mutatis mutandis to legal acts of
persons who have been declared legally incompetent.
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and in understanding, that person will not be able to claim
ignorance of the fact, even if this is a sincere claim. The test
that will be applied is an objective one (the test of
reasonableness), not a subjective one (the knowledge and good
faith of the other party).

The answer to the second point what is considered
substantial harm? must rely on the court's judgement, and
will depend on the circumstances of each case. In every case
where the one party would reasonably be unaware of the
other's incompetence, the court will have to assess the degree of
damage and decide whether there was significant damage in
order to prefer the interest of the incompetent and to void the
transaction.

There are certain types of legal acts in which the authority
of the guardian is limited by law. In these cases, the guardian
must receive advance approval from the courts before
undertaking any such activity.16 The declared aim of the law
here is to ensure prior supervision by the courts of that type of
action, so as to ensure that the essential financial interests of
the incompetent are not harmed. Those actions that require
assent include, among others, the sale or mortgaging of homes
or land, the giving of gifts, or the giving of guarantees.

Paternalism vs. Civil Rights of the Incompetent
Does Israeli law offer a reasonable balance between

paternalistic considerations of concern for the impaired elderly
and those considerations related to ensuring that their civil
rights are not limited beyond the minimum necessary to
preserve their essential interests? The answer to this question
requires the distinction of three components: The ifrst relates to
the principles whereby a person can be declared legally
incompetent. The second refers to the procedures used by the
courts when they are asked to declare a person legally
incompetent. The third refers to the relationship between the
ward and the guardian after the former is declared to be legally
incompetent.

16 § 47, Legal Capacity Law.
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Reasons for a Declaration of Incompetence
Israeli law gives great weight to the citizens rights. To

declare a person legally incompetent he/she must suffer from
mental illness or a defect of the mind to an extent that renders
the individual unable to care for his/her personal affairs. It is
not enough that there be partial limitations on the persons
mental capabilities. This decisive and comprehensive demand
as a condition for declaring a person legally incompetent
clearly reflects the tendency to honor the individual rights and
to curb any but the most essential infringement of them.

In this regard, the Israeli law relfects to a significant degree
the principle formulated in the German law. Deviating from
the German law, however, no differentiation is made between
mental illness and a defect of the mind, and both are included
together.17 It is striking that the Israeli law (adopted in 1962) did
not adopt a paternalistic tone to the elderly, unlike the laws of
many American states where the courts can limit the legal
capacity of a person who is unable to attend to affairs due to
physical weakness resulting from old age or agerelated
diseases, as for example, the original California Probate Code
of 1956.18 In later amendments to the California law, old age was
stricken as grounds for declaring a person legally incompetent
and appointing a guardian.19 Yet at the same time, weakness due
to physical illness resulting from old age is still recognized by
many states as a reason for limiting a person5s legal capacity
and for appointing a guardian.20 This paternalistic approach is
also relfected  in the reasons many states accept for
institutionalization of the elderly who are unable to attend to
their own affairs.21
17. Englard, op itt, pp. 6265.
18. Cal. Prob. Code 1460 (West 1956).
19. Gregory Atkinson, "Toward a Due Process Perspective in
Conservatorship Proceedings for the Aged" 18: Journal of Family Life 819 872
(197980).
20. George J. Alexander, "Surrogate Management of the Property of the
Aged," 21 Syracuse Law Review 87: 98130 (1969). Also, Peter M. Horstman,
"Protective Services for the Elderly: The Limits of ParensPatriae," 40:
Missouri Law Review 215:217230 (1975).
21. George J. Alexander, "On Being Imposed Upon by Artful or Designing
Personsthe California Experience with the Involuntary Placement of the
Aged," San Diego Law Review 14:1083, 1085 (1977).
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Israeli law does not allow for limiting the legal capacity of
a person due to weakness or a physical ailment stemming from
old age. In this regard, the law favors the citizen's rights over
paternalistic considerations of personal or property interests.
In regard to forced institutionalization the Israeli law adopts a
different principle of a paternalistic nature: This law authorizes
forced institutionalization for elderly who are unable to take
care of themselves due to advanced age, without basing itself on
a determination that their powers of judgment have been
impaired due to mental illness or a defect of the mind.22 In
order to force an elderly person who is a ward to undergo
medical treatment, there is no need to prove a defect of the
mind. It is sufifcient if the court determines that the elderly
person opposes the treatment on unreasonable grounds.23

Procedures for a Declaration of Incompetence
The process of seeking to have a person declared

incompetent may be initiated by the person's spouse or another
relative,24 or by the AttorneyGeneral or a designated
representative. In any case where a request was lodged by a
relative to have a person declared legally incompetent, the
request is brought to the attention of the AttorneyGeneral who
is invited to be present at the proceedings and to take a
position on the issue. This is due to the special standing
granted to the AttorneyGeneral by the Welfare Law, 1955
(Procedure in Matters of Minors, Mentally 111, and Absent
Persons).25

The law does not require the appointment of a defense
counsel or a guardian to represent a person when a request for
a declaration of legal incompetence is being considered. The
courts generally do not appoint such a defense counsel or

22. Compare the deifnition of a protected person in § 1 and the provisions
on the commitment of a protected person to an institution in§7 of Safety of
Protected Persons Law, 57261966.
23. § 6, Safety of Protected Persons Law.
24. The degree of the relationship is deifned in § 80 of the Legal Capacity
Law as follows: Father, mother, son, daughter, brother, sister, grandfather,
grandmother, grandson, granddaughter.
25. § 69 of the Legal Capacity Law and§8 of the Welfare (Procedure in
Matters of Minors, Mentally 111, and Absent Persons Law: 57151955.
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guardian,26 even though they have the authority to do so. Israeli
law imposes the responsibility for representing the interests of
the elderly person before the court on the AttorneyGeneral or
his designated representative. This responsibility requires active
participation in the proceedings for declaring a person legally
incompetent, a responsibility which is not always carried out.
In addition, the court must hear the views of the person
involved or his/her representative before coming to any
decision.27 This requirement is also meant to ensure a fair
hearing before so momentous a decision is made about a
citizen's future. The persons representative is defined as a
(minor's) parent or appointed guardian.28 When the question is
one of declaring an elderly person legally incompetent, there
generally has been no guardian appointed by that time (except,
possibly, a temporary guardian until a final decision has been
made on the request). It therefore appears that even though it is
not stated specifically, it should only be proper to appoint a
defense lawyer or guardian ad litem in those cases where the
person's opinions cannot be ascertained, to represent his
interests during the legal proceedings. In this connection it is
worth adding that even after a person has been declared legally
incompetent and before a guardian has been appointed, he
must be allowed to express his view about the proposed
guardian, unless his condition is such that he is unable to
understand the significance of the matter.29

The Relationship of the Ward and the Guardian after the
Declaration of Incompetence

The legal relationship between a ward who has been
declared legally incompetent and the ward's legal guardian is
the same in principle as that between a minor and the minor's
guardian.30 This, of course, is subject to those differences which
stem from the two systems of relationships.31 The implication is
26. For a discussion on the importance of means such as these to protect the
individual rights of the ward, see Atkinson, supra, p. 834.
27. § 8, Legal Capacity Law.
28. § 80, Legal Capacity Law.
29. § 36, Legal Capacity Law.
30. § 9, Legal Capacity Law.
31. § 9 refers to the provisions of § 47 of the Welfare Law, mutatis mutandis.
Also Englard, supra, pp. 6869.
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that the legal acts of an incompetent are the same as those of a
minor, and are valid unless voided by his/her guardian. The
implication stands because there is no total negation of a legally
incompetent persons competence in legal matters. While legal
acts taken by an incompetent without the guardian's approval
can be voided by the guardian, they are not void ab initio. The
guardian's approval of a legal action by an incompetent turns
the action into one with full legal force regardless of whether
the approval was given in advance or retroactively.32

It is worth stressing in this context that having a person
declared legally incompetent does not relfect on personal status.
Questions regarding capability for marriage and divorce are
decided by the personal religious law of the individual, and not
by the Capacity and Guardianship Law.33 Therefore it is
possible for an elderly person to be declared legally
incompetent and yet to be permitted by religious law to decide
on marriage or divorce, without regard to the guardian's
position on the matter. On the other hand, a declaration of
incompetence voids the person's capability of transferring
property by means of a will.34

Authority and Responsibility of a Guardian to a
Ward

A guardian appointed over a person who has been declared
legally incompetent is granted broad powers both over the
person's body and property. He or she is responsible for seeing
to the ward's physical health and living arrangements as well as
for administering the ward's property and ifnancial matters.
The law determines criteria for the way the guardian's duties
are to be carried out: "In carrying out his duties, the guardian
shall act in the best interests of the ward in such manner as a
devoted person would act in the circumstances."35

A guardian bears the responsibility for any harm which
befalls the ward's property or body. This refers primarily to
negligent behavior and not to actions taken in good faith. A

32. § 4 and 5, Legal Capacity Law.
33. § 13, Legal Capacity Law.
34. § 26, Inheritance Law, 57251965.
35. § 41, Legal Capacity Law.
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court may exempt a guardian from the responsibility for any
harm he or she caused when acting in good faith and with
proper intent for the best interests of the ward.36

In order to enable the guardian to attend efficiently to the
physical and property interests of the ward, the guardian is
authorized to perform whatever actions are necessary to fulifll
that duty. At the same time, certain principles are laid down
which limit the guardians control over the ward. These
principles are meant to achieve a reasonable balance between
the need to enable the guardian to deal efifciently with the
ward's matters and the moral responsibility not to deny
completely the ward's civil rights and determination of his or
her own fate.

The law requires the guardians to consider the views of the
ward, provided the latter is capable of understanding the
matter, before deciding on any course of action.37 However, this
does not mean that the guardian cannot act on the ward's
behalf against the latter's wishes. It is obvious from this,
though, that the guardian must pay proper attention to the
ward's desires before deciding how to act.

The guardian is not permitted to take any steps relating to
the personal control of the ward's body if the ward objects to
these steps. Thus a guardian cannot force medical treatment or
institutionalization on a ward; such steps require a decision by
an authorized court in accordance with the principles and
guidelines laid out by law.38 If there is a question of possible
commitment in a psychiatric institution, application must be
made to the regional psychiatrist, who is authorized by law to
force institutionalization for a mentally ill person.39 Here Israeli
law expresses a cautious attitude in any clash between the
authority of the guardian and the basic civil right of personal
physical autonomy. In such circumstances, the decision of the
guardian, based on paternalistic considerations of what is good
for the ward, is subject to judicial review. This judicial review is
meant to prevent an unwarranted infringement of the ward's
personal freedom. In this regard, it is worth adding that there
is a difference between the criteria set by law in declaring a

36. § 57, Legal Capacity Law.
37. § 42, Legal Capacity Law.
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person legally incompetent and those by which a court may
order forced medical treatment or institutionalization.40

There are certain actions regarding the ward's property
that require the court's supervision before they can be
implemented by the guardian. This refers to actions which have
the potential to cause serious ifnancial harm to the ward. The
guardian must receive permission in advance in the following
cases, among others: transferring or mortgaging apartments or
land belonging to the ward; giving gifts of the ward's property;
giving guarantees on behalf of the ward.41 These limitations on
the guardian's authority in selling property belonging to the
ward apply regardless of the monetary value of the property.
Yet at the same time, in dealing with other property interests of
the ward, there is no need for the guardian to receive advance
permission from the court even if the action is one which
involves a large monetary sum.

The relationship between the ward and the guardian is
based on mutual trust, with the guardian being required to
think only in terms of the good of the ward. Thus the guardian
is required to refrain from taking any action which might result
in a conflict of interest between him/herself and the ward.
Thus the guardian may not enter into any legal action between
him/herself and the ward, without receiving permission in
advance by the court to do so. This limitation also applies to
any legal action between the ward and any relative of the
guardian or another ward of the guardian.42

38. A magistrate's court is authorized to decide upon forced medical
treatment or institutionalization, under the provisions of the Safety of
Protected Persons Law, § 5 7. A district court is authorized to order forced
treatment or institutionalization under the provisions of § 68 of the Legal
Capacity Law.
39. § 5 and 7 of the Welfare (Procedures in Matters of Minors, Mentally 111,

and Absent Persons) Law, 57151955.§7 of the Safety of Protected Persons
Law states that institutionalization in a psychiatric institute may only be
made in accordance with the Mentally 111 Persons Law.
40. Concerning the United States on this topic, see Alexander, supra, note 21,
pp. 10841090.
41. § 47, Legal Capacity Law.
42. § 48, Legal Capacity Law.
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Notwithstanding the above limitations on the guardians
conduct, there are still many areas where the guardian has the
freedom to act on behalf of the ward. The ward is very much
dependent on the subjective approach of the guardian as to
daily living conditions. The law reinforces this conclusion,
when it imposes a specific duty on the ward to comply with the
directions of the guardian in those areas specified by the
courts.43

What means are available to the ward to change the course
of action of the guardian in regard to the former's affairs? If
the ward cannot manage to persuade the guardian to change a
general or specific approach, there is only one means of
redressapproaching the courts to seek modiifcation of the
guardian's orders. The courts are authorized at any time to
issue directions to a guardian on any matter relating to the
fulifllment of duty towards a ward. The initiative to ask the
court to intervene in a conflict between the guardian and the
ward and to have the court issue the directions as to how to act
in a speciifc instance or in general can come from the ward, the
guardian, the AttorneyGeneral, or any interested party.44
Requests for the court to modify the provisions of the
guardianship are not limited to those cases where there is a
conlfict between the ward and the guardian. The guardian may
request permission from the court to modify provisions in
order to receive backing for a speciifc course of action.

The method is not practical for resolving arguments
between guardian and ward on ongoing issues. First, the ward
is generally not able to realize his or her right to utilize the
court for this purpose. Second, the court is not a suitable
framework for the solution of daytoday problems between the
guardian and the ward. It appears that it would be worthwhile
to ifnd alternative means for solving disagreements of dayto
day issues, as, ofr example, granting arbitration rights to an
outside agent.

An analysis of the means for supervision of the guardian's
authority indicates great concern for ensuring the ward's
welfare. There is, however, no parallel expression to ensure that
the autonomy of the ward is not unduly limited.
43. § 43, Legal Capacity Law.
44. § 44, Legal Capacity Law.
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For example, a ward living in the community who receives
disability payments from the National Insurance Institute
cannot use that monthly allowance to do with as he or she sees
ift. The guardian is authorized to decide for the ward the
amount and the purposes to which the monthly payments will
be put, even if the ward is capable of handling such simple
matters. Such unsatisfactory results could be solved partially if
the courts would distinguish among various types of
incompetents, in accordance with the limitations on their
capabilities, and would set out in the letter of appointment to
the guardian those areas where the ward may be permitted to
act autonomously. We refer here to simple daily tasks. Of
course, the granting of such differential rights would have to
provide for a change in the courts orders should the
circumstances change. Such an approach would increase the
autonomy of wards, without causing any substantial harm to
their interests.
Guardianship Over a Person Who Has Not Been
Declared Incompetent

Israel law permits the appointment of a guardian over a
person without that person having been declared legally
incompetent. There are two conditions:
(a) The potential ward must be a "person who, permanently

or temporarily, is unable to look after all or any of his affairs;"
and
(b) there is "no person authorized and willing to do so on his

behalf."45
The ifrst condition clariifes that this refers to a broader

and more varied range of factors than those required to have a
person declared legally incompetent. This conclusion is derived
from two points. First, the person's inability to handle his/her
affairs does not need to be derived from mental illness or a
defect of the mind, as is required for declaring a person legally
incompetent. Physical factors can also justify the conclusion
that the person is unable to function on that level. Second, the
severity of the defect need not be such as to impair entirely a
person's ability to take care of those affairs. The inability to
45. § 33(4), Legal Capacity Law.
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take care of some affairs is enough to have someone else
appointed as a guardian to take care of those matters that the
ward is incapable of dealing with.

The appointment of a guardian in circumstances where the
ward is not legally incompetent does not solve problems, but is
liable to result in new ones. On the one hand, the appointment
grants someone with suitable capability the authority to act
independently in regard to the affairs of the elderly wards. On
the other hand, the appointment evidently does not prevent the
ward or the ward's agent from at the same time acting
independently of the guardian with full legal force.47

It appears that the arrangement set by law for appointing a
guardian for a ward who is not legally incompetent is liable at
times to complicate rather than simplify matters. The
possibility that two different people will be legally permitted to
act on behalf of thewardboth the guardian and the ward or
his/her agent  could cause problems were they to act in
opposition to one another.

The existence of this parallel authority raises a different
type of difficulty. The law states that the ward must comply
with the directions of the guardian.48 How does this
requirement stand against the authority of each person to act
independently as long as that person has not been limited by
law, and has not been declared legally incompetent? Does the
ward's responsibility to obey the guardian take precedence,
with the ward thus no longer being independent in those legal
matters where the guardian has issued instructions? Or is this
not a legal requirement, but merely a moral one?

In other words, may a legally competent ward act in a way
which contradicts a guardian's decision even if this causes
harm to the ward's own interests? If this is not the case, the
implication will be that the appointment of a guardian for a
person who has not been declared legally incompetent will
automatically limit the legal capability of the ward in all those
matters where the guardian acts in the interest of the ward.
This interpretation would be in contradiction to the spirit of
47. Judge Avnor in C.A. 445/81 supra, 446447. A similar conclusion was
reached by Judge Barak, Summary Judgement 424/81 in connection with the
above appeal (unpublished).
48. Section 43, Legal Capacity Law.
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the law, whereby limiting a person's legal capability is only
possible where the person has been declared legally
incompetent. We have already clariifed that the law does not
recognize a partial limitation on legal capability, which would
mean a declaration of partial legal incompetence.

Given the problems presented here, it is only proper to
limit the appointment of guardians for legally competent wards
to those cases where the person has lost all interest in taking
care of personal affairs and has expressed a desire to have
another person do this on his/her behalf. This solution would
only be needed if no trustworthy person has been found who is
willing to follow instructions as the potential ward's agent in a
broad range of matters. Such a possibility would apply in cases
of weakness and physical or mental dependence on others.

An entirely different situation exists in those cases where
the appointment of a guardian stems from the desire of the
ward's relatives to avoid the stigma of having the person
declared legally incompetent. Refraining from having such a
person declared legally incompetent does not, in our opinion,
help to protect the impaired person's interests, but may actually
do harm.

In our opinion, better results would be obtained if the law
recognized the possibility of partial legal incompetence for
certain types of actions, and thus allowed the appointment of a
guardian for such cases. The absence of this proposed lfexible
solution means that in borderline cases there are only two
possible alternatives, neither of which is desirable: Either a
guardian is appointed with powers far beyond those needed in
the circumstances, or there is no declaration of legal
incompetence and a guardian is appointed who must deal with
the problem of dual authority.

Protection of Property Interests Without a
Declaration of Legal Incompetence

A sizable number of those elderly who have limited ability
to handle their own affairs independently have not been
declared legally incompetent and have not had a guardian
appointed by the courts. These include some who could have
been declared legally incompetent, but for various reasons were
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not. The others in this group have different degrees of
limitations in their mental and/or physical functioning, and
even though they are not in the category of the legally
incompetent, suffer from a marked decline in their ability to
handle their own affairs. They depend heavily on others, both
relatives and strangers, to carry out both instrumental and legal
acts.

This state of affairs is characterized by an everincreasing
weakness and dependence as the elderly grow older,
unfortunately accompanied on occasion by exploitation of their
condition by various people. The question is to what extent the
law offers protection to dependent elderly who are the victims
of exploitation and extortion. Here we are talking of those
cases where no legal steps have been taken to change the legal
status of the person (either with a declaration of legal
incompetence, or the appointment of a guardian). This
question is a wellknown one, and different aspects of it have
been discussed in the legal literature throughout the world49
and in Israel.50

An Expression of Resolve:
an Objective or Subjective Test?

Israel's Contracts Law adopted, in regard to the agreement
of the parties to a contract, a test of the objective external
appearance of the expression of both sides' will, and not an
internal subjective one. Internal defects in consent due to
49. For example, R.D. Cotton, "Agreements of the Mentally Disabled: A
Problem of New Jersey Law" RutgersCamden Law Journal No. 3 (1971);
E. Ferster, "The Law in Transition: Civil Incompetency in the District of
Columbia," American University Law Review 16:236 (1967);
G. Friedman, "Mental Incompetency," 79 Law Quarterly Review (1963) 502; 80
Law Quarterly i?ev/ew(1964) 84;
E. Hall, "Contracts Mental Capacity The Ability to Exercise Wills in an
Element of Mental Capacity," 6 Texas Tech Law Review (1975), 1147;
L. Kovalsky, "Contracts Competency To Contract of Mentally 111 Person
Who Fully Understands Transactions but Is Unable to Control Conduct," 16
Wayne Law Review (1970), 1188;
H. Weihofen, "Mental Incapacity to Contract or Convey," 39 Southern
California Law Review (1966) 211.
50. Y. Englard and M. Bass, "The Legal Acts of a Defective Mind Before
Being Declared Legally Incompetent," Mishpatim (1979), 335.
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mental illness or a defect of the mind do not in themselves
prevent the making of a contract.51 It follows from this that
according to the Contracts Law there is no special
consideration due to the mental or emotional condition of the
parties involved. Unless the condition is clearly visible to the
other party, the contract remains binding.

This perception, which underlies the law, is appropriate in
a case where a transaction takes place between two strangers.
However, in practice the case is often one of legal acts between
an elderly person who is mentally deifcient and a close, familiar
person whom the elderly person has known for a considerable
period of time. A contractual relationship with a person who
knows the elderly person's mental condition well, and who was
aware that the person was not capable of understanding the
substance of the transaction, will be void. In such
circumstances, then, one cannot employ the legal principle that
an expression of will by each party indicates each party5s
resolve to enter a binding contract.52

In our opinion, when the second party to the contract
knows the true mental state of the elderly person, this should in
itself be suiffcient to meet the legal provisions of the objective
external test. On the other hand, should the second party not
know that the elderly person is mentally deifcient, that
conclusion cannot be reached. Yet even in the latter case, there
are still remedies available within the general provisions of the
law regarding defective consent.

Below we will brielfy discuss these defects, and the
resulting implications.53 In this context, we will also discuss the
results of the bad faith by one party to a contract toward the
other party.
Good Faith Toward the Elderly

The law requires each party who enters into a contract to
act toward the other in the customary fashion and in good faith
during the negotiations. When it is possible to prove that

> 51. Englard and Bass, supra, p. 339.
52. §2 and 5, Contracts (General Part) Law, 57331973.
53. On this topic, see G. Shalev, "The Making of a Contract" In: An
Interpretation of the Contract Laws, G. Tedeschi (ed.), Jerusalem, 1978; Z.
Zeltner, Contract Laws of the State of Israel, Tel Aviv, 1974.
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a person who entered into a transaction with an elderly person
suffering from mental deficiency or physical weakness exploited

' the condition and acted not in the customary fashion and not
in good faith, one can demand damages for the harm caused.54
This solution is especially appropriate where the second party
is a relative or close acquaintance. A family relationship or
dependence creates increased faith and expectations of fair
dealing. Violation of this trust is likely to persuade the court
that this is not customary behavior in the given circumstances,
and that it does not indicate good faith.
Mistakes and Deceit

Where an elderly person acted as a result of error as to the
conditions of a transaction or its substance, and would not have
entered the transaction had he/she not been in error, and
where the second party was aware that the elderly person
entered the contract in error, the elderly person can rescind the
contract.55 In order to rescind such a contract, it is not enough
to prove that the elderly person acted in error. One must also
prove that the second party knew, or should have known, that
this was the case. When the second party is someone close to
the elderly person, the assumption that they knew, or at least
should have known, is strengthened. Given this assumption, it is
fair to transfer the burden of proof to the second party. They
must then prove ignorance at the time, or that it was not
reasonable to realize the error in the circumstances.

If the second party provided incorrect information likely
to deceive, and the elderly person acted as a result of that
deception, he/she is permitted to rescind the contract.56 Here,
too, one must take into account the mental or emotional
condition or inexperience of the elderly person. There have
been cases, for example, where family members gave an elderly
person erroneous information on the inheritance tax in Israel
and thus persuaded him/her to transfer to them while still
living all or part of his/her property (the inheritance tax was

54. § 12, Contracts (General Part) Law.
55. § 14, Contracts (General Part) Law.
56. § 15, Contracts (General Part) Law.
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abolished in 1980).57 The elderly relied on this erroneous
information, and in the absence of independent legal advice
transferred the property without receiving a consideration
equal in value to the property. Sometimes the elderly relation
does this in return for promises by family members to take care
of all his or her needs. If it is proven that the elderly person
transferred property under the circumstances outlined above,
the action can be rescinded because of the deception involved.
Duress Upon the Elderly

In any case where it is proven that an elderly person was
subjected to pressure and force to enter into a contract, the
contract may be rescinded.58 This pressure can take the form of
either force or threats of force. When this occurs within the
family, the force and threats of force can result in a heavily
emotional response which can seriously harm the relationships
between the sides. For example, there are children who prevent
or threaten to prevent grandparents from seeing their
grandchildren as a means of exerting financial pressure. The
fear of loneliness and of being cut off from loved ones is likely
to cause the elderly person to ifnally submit and to agree to
carry out an undesired action. This type of force exists
uniquely within the family.

Other forms of force are wellknown, being seen for
instance in cases of the dependence by an elderly person on
caretakers in an institution or at home. In our opinion, the
courts should be aware of the forms of force that exist in such
relationships. Such awareness implies transferring the burden of
proof to the second party whenever there is a case of
dependence by an elderly person on family members or outside
caretakers.
Extortion

The use of extortion as a cause for the rescision of a
contract applies in those circumstances where a person exploits
the mental or physical weakness of an elderly person and
causes real ifnancial harm. Extortion exists not only where
57. A mistake can be one of fact or of law. Section 14(3), Contracts (General
Part) Law.
58. § 17, Contracts (General Part) Law.
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there is a deifciency of mind which would enable an elderly
person to be declared legally incompetent, but also in broader
areas where distress is caused by mental or physical weakness.59
The rescision of a contract on the grounds of extortion is
dependent on the existence of the four following necessary
conditions:60

1) The elderly person is in distress, suffering from mental or
physical weakness, or is inexperienced.

2) As a result of this distress or weakness, the elderly person
entered into a contract with a second party.

3) The other party exploited this condition.
4) The conditions of the contract are unreasonably worse

than customary contracts of this type.
Establishment of the grounds of extortion enables us to

protect the property interests of weak elderly people who are
confused by others. Here we refer to those cases where the
elderly person's weakness and inexperience are known to a
second party who exploits them in order to gain personal
ifnancial beneifts at the expense of the elderly person. Using
the grounds of exploitation, the courts have voided a number of
poor contracts with the elderly, when it was proven that they
suffered from mental or physical weakness which was known to
the other party, and where this was exploited.61

Unfortunately, in a large number of cases where the
ifnancial interests of the elderly were harmed in circumstances
where the law permits rescision of the contract, the required
legal steps were 'either unknown or not utilized in time. One
must remember that a sizable number of the elderly who are
victims of exploitation, deception, or force are utterly unable to
initiate those steps needed to undo the harm done them. In
other cases, where the elderly person's family is involved in the
exploitation, the person is ashamed to reveal the matter and

59. C.A. 403/80 Sasi vs. Kikaon 36(1) P.D. 762, 767.
C.A. 10/81 Cohen et al. vs. Ovadya, Geda et al. 37(4) P.D. 635, 640.
G. Shalev, "Defects in the Making of Contracts" In: An Interpretation of

the Contract Laws, G. Tedeschi (ed.), Jerusalem, 1981, 116.
60. § 18, Contracts (General Part) Law.
61. For example, C.A. 604/77 Moberman vs. Segal 32(3) P.D. 85. C.A. 10/81
Cohen vs. Geda, op. cit.
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prefers to suffer in silence. This requires social workers to be
doubly vigilant, in order to discover the situation in sufficient
time and to aid in preparing legal action for undoing the harm,
where this is possible under law.

Conclusion and Recommendations
Any solution meant to protect the property interests of the

elderly requires decisions on complex problems related to the
liberties of the individual and the security which should exist
in commerce. Israeli law offers reasonable solutions to many of
the problems related to the protection of the financial interests
of elderly whose independent functioning capability has
deteriorated. Many cases, though, have no proper remedy
because of the failure to realize the possibilities which do exist
under current legislation. This is due to a lack of awareness
first and foremost by the elderly themselves, but also by those
who deal with the elderly. It may also be attributed to a lack of
manpower to aid the elderly in protecting their rights. We refer
here to the shortage of lawyers in the AttorneyGeneral's ofifces
and the General Guardian's ofifces, both of which are
authorized by law to represent those elderly who are deifcient
of mind.

At the same time, it is worthwhile recommending a
number of changes in the law and in practice, which could help
the situation.

We recommend the recognition of a condition of partial
legal incompetence in defined areas, in addition to full legal
incompetence. This should replace the present situation where
there is a dichotomy between those who are fully legally
incompetent and those who are not at all legally incompetent.
This will increase flexibility and allow for a consonance
between the degree to which an elderly person is incapable of
handling his/her own affairs and the ensuing legal status and .

limitations.
We recommend setting guidelines for appointed guardians

for those elderly declared legally incompetent. At present the
courts merely appoint a guardian and deifne the areas of
responsibility. In these circumstances, whatever freedom of
action is available to the ward is dependent on the goodwill of
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the guardian, and is not in accordance with the capability of
the ward. This brings about inconsistency and a lack of
uniformity in the degree of involvement of guardians in
managing the daytoday affairs of their wards. This sometimes
denies wards the possibility of acting within the framework of
their limitations.

The law does not grant proper protection to every legally
competent elderly person suffering from a deifciency of mind
which prevents comprehension of a contract and its results, or
who cannot act in a reasonable fashion in regard to it. At
present the defense in such cases is limited to the provisions set
down in the Contracts (General Part) Law. As Englard and
Bass propose,62 a specific provision should be added to the
Contracts Law concerning deifciencies of mind if it becomes
clear that a second party knew, or should have known, of the
deifciency. This provision should hold force even where the
elderly person was not formally declared legally incompetent.
Such an amendment will protect the interests of elderly people
who are visibly deifcient of mind in cases where institutional or
community caretakers take advantage of the condition by
entering into an agreement not to the elderly^ beneift.

In those cases where it is proven that a second party
entering into the contract with an elderly person knows, or
should have known, of the condition, that party must bear the
burden of proof of good faith. Transferring the burden of proof
to the defendant in such circumstances will aid in protecting
the property rights of the elderly.

62. Englard and Bass, supra, p. 346.
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Informed Consent in
4 the Treatment of the Elderly

Morton Cohen

The Concept of Informed Consent
Informed consent is a concept that emerged from

American common law many, many years ago. The essence of
the concept derived from tort law. If a physician were to
operate to amputate my left arm with my consent, but instead
removes my right arm, I could bring an action not only for
negligence but also for the insult to my person caused by a lack
of my consenting to that particular surgery. Tort law states that
adults of sound mind are entitled to make a determination as to
the way in which their bodies will be treated. "Sound mind" is
a very openended concept. The U.S. courts have indicated in
several instances that only a determination of legal
incompetence can deprive an adult of the right to give or
withhold informed consent. There is one exception: The
existence of an emergency. "Emergency" is one of those words
about which we are not quite certain and which seems to
depend on what a jury or the insurance company might think
it meant. Beyond this exception, individuals are entitled to
informed consent before their bodies may be touched for
medical purposes.

Recently, a notion of informed consent has emerged
through reference to the concept of individual privacy. This
emergence probably began in the areas of birth control and
abortion. Although we could not quite find a right to privacy in
the Constitution, it was there someplace. A power within the

The Author is Professor of Law at Golden Gate University.
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Constitution was posited to give individuals the right to control
their own bodies, at least as far as birth control was concerned.

Within this development, we have gone so far as to give the
same empowerment to some who might be considered Quasi
competent. Those juveniles whom the courts decide have a
decisionmaking capacity have a right to make their own
decisions. We have also seen the emergence of the rights of the
quasicompetent mentally ill; the rights of the developmentally
disabled; the rights of the dying; and now even of the non
terminally ill in regard to bodily privacy through the
disengagement of life support systems.

Various state courts have held that, absenting a
determination of incapacity, a mentally ill but legally
competent individual has the right of informed consent and
therefore may refuse the administration of antipsychotic
medication. So individuals who are legally hospitalized, in
Massachusetts for example, nevertheless have their privacy
rights and autonomy protected in regard to medications.

A series of local court decisions in Oklahoma, Colorado,
Massachusetts, Arizona and other states have gone considerably
further, saying that mentally ill and developmentally disabled
individuals have a right to judicial determination of capacity t0
provide informed consent and to refuse antipsychotic
medications. In one case in which I appeared, the iudge said
"Well, this is not aspirin."

In the United States Supreme Court, a different concept has
emerged. Instead of the right of informed consent emerging
through privacy rights or through the common law, the
Supreme Court has held that there is no right of informed
consent or of refusal in regard to the developmentally disabled
and the mentally ill. There is only a right to the exercise of
sound professional judgement. Further, in the absence of a
ofrmal medical determination concerning what ought to be the
nature of treatment, a nurse or even an aide maymake the
determination as to what is sound professional judgement. The
end result is the paternalistic legitimizing of a transfer 01 tne
power of medical decisionmaking to nurses or aides to make an
onthespot determination. Unlike the Supreme Court, the state
courts have not legitimized this approach.
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The United States Constitution does not contain, as I have
indicated, an explicit guarantee of privacy. It has rights of
association, rights of religion, rights of due process, and similar
concepts. Some states, notably California, have written explicit
rights of individual privacy into their constitutions. These may
in the future give rise to sturdier, more explicit and perhaps
more expansive rights of privacy as to treatment than have
those courts that have followed the opinions of the United States
Supreme Court.

The Law Lords in Great Britain, in a 1985 decision,
legitimized the concept of what they call "sound clinical
judgement." England has gone further than the U.S. Supreme
Court by stating that it is really not important whether the
individual consents or not, and there is no right to informed
consent. There is no tort based upon the absence of informed
consent; rather, the tort may be based only upon the absence of
sound clinical judgement.

Most courts have distinguished between the ability to
understand a specific situation and total incompetence in
decisionmaking. For instance, does the patient know enough
about the particular surgery suggested, or does the defendant
fully understand accusations made against him? On the other
hand, is the person so completely incompetent that his/her
decisionmaking capacities are totally inoperative? Many of the
situations emerging in the American courts have more to do
with a determination of incapacity than a determination of
incompetence.

Most American courts now have a legal structure around
the mentally ill and developmentally disabled regarding
determinations of incapacity. What the courts do not seem to
know is which way they are going. In California and New
Jersey, they appear to be saying "We are not quite sure. We
would appreciate it if you would just do this by yourselves."
Another approach is that of Massachusetts, which is saying
"Come to us with all of your problems. We will write all kinds
of nuances which we will impose on the lower courts. We will
force them to ifgure out what we really mean by the distinction
between 'substitute judgement9 and 'best interest,5 and in that
way there will be a better protection system."
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AntiPsychotic Medication and Consent
Antipsychotic medications were discovered in 1953, the

ifrst being lforesene. They were used to reduce the bizarre
behavior of people with schizophrenic diagnoses. Because of
their sedating effect they are used now among a number of
other populations besides the mentally ill: prisoners, the
developmentally disabled, and juveniles.

A recent study at the University of Pittsburgh indicated
that antipsychotic medications are used more often without
informed consent in general hospital populations than is the
case among the mentally ill.

A series of studies indicate that approximately 4050^0 of
nursing home residents have a prescription for an antipsychotic
medication. For the most part, registered nurses make the
determination as to when a resident will be administered the
medication. It is entirely possible that an elderly individual
will be given medication for "agitation," which in nursing
homes generally means the resident is a wanderer, or
excessively insistent, or perhaps petulant and angry.

Many nursing homes will not accept an applicant unless
the individual already has a prescription for control
medication, to be administered "as needed".

There are situations in which elderly have a 'mixed
diagnosis<a diagnosis which is part mental illness and part
physical illness. These are the situations in which physicians
may prescribe medication for purposes of the mental illness to
be administered at the discretion of staff. Individuals are also
given medications by physicians who do not see them more
than once a month.

The use of antipsychotic medication in nursing homes has
considerable side effects. Indeed, these medications have greater
numbers, types and degrees of side effects among the elderly
than among general adult populations. At some state mental
hospitals in California, for example, there are regulations
prohibiting the use of antipsychotic medications in the same
quantity for elderly as for other adult populations. These
regulations reduce by half the amount of prescribed medication
for the elderly.
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These medications have numerous other effects. One of
them is called akathesia. An individual feels an extreme
restlessness that might be considered agitation. The result is
that individuals are often given additional medication to reduce
the agitation caused by akathesia.

Similarly, there is an effect called distonia. Distonia causes
the individual to appear catatonic and unresponsive. This
results in questions like "Mom was doing well when she ifrst
went into the nursing home and she appears to be deteriorating.
Doctor, can you give her something for it? This gives rise to the
possibility of increased medication. Akathesia, distonia and
several other side effects appear in approximately 500/0 of those
receiving antipsychotic medications. The population most
affected are elderly women.

There may very well be proper uses for antipsychotic
medication. The issue that consistently arises, however, is
informed consent by the elderly where antipsychotic
medications are employed.

Among the mentally ill and developmentally disabled,
individuals are usually ifrst institutionalized and then there is a
judicial determination as to whether there are grounds for
institutionalization. Is this person mentally unable to feed,
clothe or house himself? If so, then ought we to take away his
right to autonomy in terms of medical decisionmaking? If we
do, either a family guardianship or a public guardianship is
established.

The problem of public guardianships goes well beyond
when they are invoked to how they are operated. The way in
which they appear to function is that when a determination is
made that an individual lackscapacityand the same criteria
operate for the elderly as the mentally ill a box in the court
order is checked off to strip him of the capacity to make
decisions regarding medical treatment. And it will be
automatically checked off; one public guardian told me that in
the seven hundred cases he had handled, it was automatically
checked off.

At the next step, the guardian is asked by the hospital or
nursing home to sign two documents. One is a document
authorizing institutionalization. The second is a document for

51



Informed Consent in the Treatment of the Elderly

purposes of treatment other than surgery. Invariably, when
individuals are institutionalized, they are listed as lacking
capacity to make treatment decisions. The papers go from the
recentlyappointed public guardian to the home and that is the
end of the guardian5s involvement, other than if surgery is
necessary.

The Code of Federal Regulations differs. Individuals in
nursing homes, regardless of whether or not there are
guardians, are to be informed of their condition unless
medicallycontraindicatedas determined by physicians.
Individuals are entitled to participate in planning their
treatment. Lastly  and this is similar to the case in
Californiathe individual is entitled to refuse to the extent
permitted by law. So far as the elderly are concerned, there is
no current indication of to what extent there is an entitlement
to refuse.

California goes further than the federal regulations and
says that these rights of notquiteinformed consent may be
overruled by a physician for three reasons. First, where there
has been a judicial determination of incapacity. Second, where
there is a language barrier. Third, where the physician ifnds a
patient to be medically incapable of understanding these rights.
Now, as against these limited rights of informed consent for the
elderly in nursing homes, we have what the mentally ill
individual is entitled to in California. Mentally ill individuals unlike elderly individuals  are entitled to know their
condition, the nature of treatment, temporary side effects from
treatment, permanent effects from treatment, effects of
rejecting treatment, and reasons for taking medications. The
regulatory deifnition of side effects includes persistent and
involuntary movement of the face or mouth, or of the hands
and feet.

The end result is that you are better off in California if you
are crazy then if you are old! Indeed, you are considerably
better off. You cannot lose your rights because a physician
decides against them; you cannot lose those rights because they
are medically contraindicated; you cannot lose those rights
because you are medically incapable of understanding
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)whatever that means!); and you cannot lose those rights
because you have a language barrier.

There have been considerations of these problems by other
states. In Ohio, for example, regulations concerning the elderly
in nursing homes require that persons have their rights
explained to them in a language which they understand. In the
federal regulations and in California, those elderly who cannot
understand do not have to be given a translation.

There are a number of ways in which we can make
comparisons among the rights of the mentally ill, the dying, the
developmental ly disabled, and the elderly. We will consistently
find that the elderly come off on the short side of those rights.
It is our belief that the treatment of the elderly in nursing
homes is a violation of a minimal entitlement informed
consent emerging from the common law, or privacy
deprivation emerging through constitutional law.

It is also our belief that current federal and state *

regulations are a violation of the common law and
constitutional rights of privacy. We suggest that it is possible to
bring a case whereby a court will ifnd that these regulations
and the treatment of elderly in nursing homes, speciifcally in
the employment of antipsychotic medications, are
unconstitutional.

Decisionmaking Models
Where do we go from this point? What models are

available to relieve the problem  at the minimum
mischievous, at the maximum extremely harmful  of
deprivation of informed consent to the elderly in nursing
homes, particularly in regard to the use of medications for
control purposes?

The models are several. The current model may be termed
the medical model, a paternalistic one in which the physician
determines whether or not the individual possesses
decisionmaking capacity, what is the best form of treatment,
and administers that treatment.

A second model might be found in the use of guardians
where individuals have been determined to be incompetent. A
truly involved guardian may, with luck, provide a substitute
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decisionmaking process. The model requires a welldeifned and
wellifnanced guardianship process to ensure that it works. To
my knowledge this model does not today exist anywhere.

A third model has been suggested for use in other
areas e.g. among the dying or indeed for any form of
treatment that represents an ethical grey area: the Institutional
Review Board (IRB). There are suggestions that hospitals create
their own code of ethics and Institutional Review Boards to
function before the decisionmaking process is initiated. The
problem is that one hand tends to wash the other. One study of
this model by the University of San Francisco indicated that it
simply does not work. It is organized very nicely, then the staff
go out and do precisely what they want.

So we reach the last model, to which I am more inclined,
the peer review model. The "peer," however, is different from
the one we generally know. When we talk in terms of peer

' review, we refer to professional peers never considering the
elderly themselves as a set of peers. The courts have already
looked to the use of peers to assist incapacitated individuals.
What I am suggesting is a living institution for decisionmaking,
rather than an institution for the purpose of death or property.
This model may not work either, but it seems to be closer to the
true concept of substituted judgement. The peer of a patient
can make a better decision, being intrinsically closer to the
treatment situation, than can peers sitting on medical
committees or institution review boards. It may not be
practical, and it is surely expensive. However, the peer review
model seems to satisfy the demands of due process to a greater
extent than current procedures.
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Age as a Factor in
r: Establishing Disability in

Federal Retirement Programs
Frank Bloch

Introduction
Depending on how the term "disability" is used, it can be

argued that age is not just a factor to be considered in
determining disability, but that age is a disability. Older age,
the argument goes, adversely affects one's ability to work. At
the same time, depending on the context inwhichand the
audience to whom this argument is made, a response might be
advanced both that age itself is not a disability, and that age
should not even be considered as a factor in determining
disability.

This ambivalence about the role of age in establishing
disability stems in part from the ambiguities and uncertainties
that arise from the complex and conlficting data and emotions
about age and the ability to work. It is also an example of a
general uneasiness that develops when a classiifcation old
ageis used at the same time for apparently different (but
perhaps not very different) purposes. On the one hand it is used
to establish entitlement to disability beneifts, and on the other
to justify disqualiifcation from obtaining or retaining
employment.

The purpose of this paper is to evaluate the manner in
which age is factored into disability determinations for
disabilitybased retirement beneifts under U.S. federal law.1

The author is a Professor of Law and Director of Clinical Education,
Vanderbilt University.
1. Disability retirement can be contrasted with disability compensation.
Retirement benefits based on disability are designed to provide a substitute
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This topic will be addressed in the context of a large subject of
study: age and the ability to work. In the next section, some of
the literature on the medical, social, and economic impact of
age on the ability to work and the structure of agebased and
disabilitybased retirement benefits under federal law will be
reviewed. This review will be followed in the third section by a
more detailed analysis and discussion of the use of age as a
factor in determining disability for purposes of retirement
beneifts under the Social Security Act, including efforts at
objectifying the disability determination process. Finally, in the
last section, general federal policy on age classiifcations will be
contrasted with the use of age in establishing eligibility for
disabilitybased retirement beneifts.

Age, Ability To Work, and Entitlement to Retirement
Beneifts under Federal Law
Age and the Ability to Work

Age affects the ability to work in at least two major
respects. First, there are undeniable physical and mental
limitations that occur more frequently and with greater
severity as one grows older.2 This does not mean, of course, that
advanced age necessarily brings about disabling physical and
mental conditions, or indeed any signiifcant workrelated
limitations whatsoever. As many studies have shown, the effect

source of income for persons unable to work due to disability. Compensation
benefits, on the other hand, are designed to compensate for loss of work
capacity due to disability resulting from identified activities. There are two
major differences. First, disability retirement programs address only the
general inability to work, whereas compensation programs focus on loss due
to particular and limited circumstances, usually workrelated disease or
injury. Second, disability retirement is available only for persons unable to
work, whereas compensation programs typically cover partial as well as total
disability. Both of these beneifts can be and are provided under both public
laws and private insurance or employment contracts. See generally Bloch,
Federal Disability Law and Practice sec. 5.1, 7.3 (1984 8c 1986 Supp.)
[hereinafter Federal Disability Law].
2. See Calhoun and Lipman, "The Disabled", in Handbook of the Aged in the
United States 31112 (E. Palmore, ed. 1984).
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of aging on the body and mind is a highly individual matter.3
Moreover, the correlation between an individual's agerelated
limitations, if any, and his or her ability to work is itself a
complex and diiffcult matter.4 Nonetheless, the passage of time
does have its effect on the capacity to perform basic functions
needed in the workplace to a suiffcient degree that to ignore age
absolutely may be counterproductive. The second way in which
age affects the ability to work goes to the heart of much of the
controversy in the ifeld of law and aging: Older people are less
able to work because their age makes them less marketable.

The ifrst of these effects of age on the ability toworkthe
reduction of physical and mentalcapacitytends to be
discussed as a factual proposition to be proved or disproved.
Thus, the signs of physical and mental deterioration have been
measured alongside various age groupings on both sides of the
age "65" in order to assess the effects of the aging process on
major life functions, including the ability to work. A common
theme in recent literature is that such studies have tended to
misrepresent and overstate the correlation between age and
incapacity, in part because of the effect of persistent stereotypes
about the elderly and in part because of defects in
methodology.5 Still, it seems that there is agreement that there
are signiifcant differences between the older and younger
populations with regard to the incidence and severity of disease
and injury, One source ofdisagreementor at least
inconclusivestudyconcerns the attempt to identify particular
types of limitations with old age as such. Even when certain
3.See e.g., Riley 8c Bond, "Beyond Ageism: Postponing the Onset of
Disability , in Aging in Society: Selected Reviews of Recent Research (M Riley
B. Hess 8c K. Bond eds. 1983) [hereinafter Aging in Society]; D. Harns 8c W
Cole, Sociology of Aging 34345 (1980).
4. See Austin 8c Loeb, "Why Age is Relevant in Social Policy and Practice"
in Age or Need? Public Policies for Older People 263 (B. Neugarten ed 1982)'
As Austin and Loeb point out, "the reality of 'aging' is a
bio/socio/eco/politico/psychological process." Id. at 265.
5. Thus, studies that arecrosssectionalcomparing different age groups at
the sametimeas opposed to dynamic, fail to take into account social
economic and other differences that exist between the groups based not on
their age but on the date of their birth. See, e.g., Foner 8c Schwab, "Work and
Retirement in a Changing Society", in Aging in Society, supra note 3 at 8486
Riley 8c Bond, supra note 3, at 245.
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types of conditions occur more often in the elderly population,
their incidence varies widely within that population based on
factors such as gender, race and economic status.6 As a result,
the use of chronological age as a speciifc criterion in this
context becomes particularly suspect. The most generally
voiced concern in this area is over the persistence with which
the age/incapacity stereotype continues to dominate the ifeld.
Acceptance of the stereotype has obvious negative
consequences, including problems of marketability of elderly
workers, as will be discussed below. Moreover, the stereotype?s
persistence has its own negative influence on the ifeld, such that
study after study must be undertaken in order to attempt to
knock it down.7

The second effect of aging on the ability toworka
decrease inmarketabilityis harder to measure as it is more an
attitude about the elderly population than an objective
condition. At the same time, it can be a more real impediment
to employment of the elderly than presumed but nonexistent
agebased functional limitations. Individuals can counter the
age/incapacity stereotype by demonstrating their physical and
mental capacities. Someone faced with the more general notion
that older workers cannot be placed in employment, on the
other hand, has no independent, personal "facts" available with
which to respond and therefore can disprove the notion only by
obtaining employment in the face of this prejudice. Of course,
to a certain extent the origin of this attitude about the ability
to place older workers can be traced to the age/incapacity
stereotype itself and the additional biases and prejudices that go
along with it.8 There is, however, something more. Separate

6. See generally D. Harns <cf W. Cole, supra note 3.
7. See Riley Sc Bond, supra note 3, at 243 ("It is time to shift our primary
research concern from dispelling false stereotypes about the inevitability of
all old age disabilities to understanding those disabilities which are currently
widespread and preventing them wherever possible").
8. See Calhoun and Lipman, supra note 2, at 313 ("The underprivileged status
of the disabled person is due, on the one hand, to his own physical defects
and, on the other hand, to the negative attitudes of the normal majority witn
whom he must live").
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from any decrease in physical or mental capacity, the elderly
population is seen as less capable of adapting to and functioning
in a work setting. This limitation particularly the restricted
ability to adapt plays a key role in framing the effect of age on
determining disability.9

Of course, many have questioned whether mandatory
retirement is a viable social and economic policy. The question
of providing for early retirement based on disability is an
entirely different issue. The two issues touch, however, when a
persons age becomes a basis for a finding of disability which in
turn becomes a basis for entitlement to early retirement. In
these circumstances, possible conflicts and confusion between
policies prohibiting age discrimination and policies supporting
agebased entitlements emerge.  ;■

AgeBased and DisabilityBased Retirement in Federal Law
Most disabilitybased retirement programs in federal law

have an agebased counterpart. For example, a statutory
entitlement program that provides an income substitute for
persons unable to work due to disability is likely to include an .

income substitute for persons unable or not allowedto work
due to old age.10 Thus, the Old Age, Survivors, and Disability
Insurance (OASDI) program under the Social Security Act
provides for parallel agebased and disabilitybased retirement
beneifts. The original Social Security Act of 1935 contained
only an agebased retirement program; it was not until 1956
that disabilitybased retirement was added.11

Full agebased retirement beneifts are available under the
OASDI program at age 65, with an option to retire earlier

9. See text accompanying notes 3161, infra. See also note 100, infra.
10. As one would imagine, compensation programs have no such agebased >''
counterpart. By definition, a compensible disability is one that occurs and
limits work capacity before retirement age. See e.g., 5 US.C. sec. 8102(a)
(federal employee workers compensation benefits available for injuries
"sustained while in the performance of [the employee's] duties").
11. See text accompanying notes 2630, infra. For an interesting discussion of
the debate surrounding the addition of disabilitybased benefits to the Social
Security Act, see tenBroek and Wilson, Public Assistance and Social Insurance A Normative Evaluation, 1 UCLA. L. Rev. 237 (1954). , י י
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beginning at age 62 with reduced beneifts.12 In one sense,
chronological age thus establishes an absolute entitlement to
beneifts. If an individual stops working at age 62 or later and
declares (by applying for beneifts) that, due to age, he or she
will no longer be working, beneifts must be
awardedassuming that other eligibility requirements
unrelated to the ability to work (such as establishing insured
status under the Act) are met." However, if an individual in fact
does not retire  as deifned under federal law14  beneifts will
not be available until age 70 is reached, at which time age
based inability to work is presumed conclusively.15

There are also agebased eligibility counterparts to Spouses
Insurance Beneifts and Supplemental Security Income, the other
major programs under the Social Security Act that provide for
disabilitybased beneifts. Spouses Insurance Beneifts, which are
also part of the OASDI program, are available at the age of 62
to spouses and at the age of 60 to widows and widowers.16 The
somewhat younger age for entitlement under these programs
stems from the fact that they provide beneifts for dependents, as
opposed to wage earners. Supplemental Security Income
beneifts are available at age 65.17 The traditional age of 65 was
chosen for this federal welfare program presumably because
Congress felt that at that age a poor person becomes deserving
of public assistance on the basis of age alone.18

12. Benefits are reduced by 5/9 of one percent for each month prior to age 65
at which retirement was taken. See 20 C.F.R. 404.410(a).
13. See generally 42 US.C. sec.416; 20 C.F.R. sec.404.130. Most other relevant
requirements amount to an absence of criteria for exclusioa
14. A certain amount per year can be earned without losing retirement
status. See generally 20 C.F.R. sec.404.430.
15. There has been controversy recently concerning the appropriate age at
which to allow receipt of both retirement benefits and unlimited earnings.
16. See 42 US.C. sec.402; 20 C.F.R. sec.404.330338.
17. See 42 US.C. sec.1381.
18. In addition to the aged and disabled, federal welfare benefits have been
provided to other categories of "deserving" poor: the blind and families with
dependent children. See generally I Handler £ E. Hollingsworth, The
Deserving Poor: A Study of Welfare Administration (1971).
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The most important federal retirement program outside of
the Social Security Act, the Civil Service retirement program,
also includes both agebased and disabilitybased retirement
beneifts. Instead of being targeted to a speciifc age, agebased
retirement beneifts under the Civil Service program are
available at different ages depending on number of years of
government employment. At age 55 after 30 years of service, at
age 60 after 20 years of service, and at age 62 after 5 years of
service.19 The concept here seems to be a combination of
entitlement based on a presumed inability to work after a
certain age and entitlement based on length of service in
government employment. Unlike Social Security retirement
beneifts, there are no limits on other earnings for Civil Service
retirees at any age. On the other hand, beneift amounts increase
directly with each year of service, thereby providing an
incentive for employees to delay retirement past the minimum
age.20

Any disability retirement standard will take into account
medical factors, including both physical and mental
impairments. Medical conditions can be the exclusive criteria
for disability; even if other criteria can be considered, in many
instances medical conditions alone will be sufifcient. It is when
medical conditions alone do not or cannot establish disability
that other workrelated or vocationalfactorsparticularly
advancing age become relevant.
19. 5 US.C. sec. 8336(a), (b), (f). Certain special groups of employees are
eligible at a younger age and with fewer years of service. See e.g, id. sec.
8336(c) (law enforcement officer or fire fighter at age 50 with 20 years of
service); 8336 (e) (air traffic controller at any age after 25 years of service, or
at age 50 with 20 years of service).
20. Retirees receive one and one half percent of a calculated "average pay"
for each of the first five years of service, one and three quarters percent of
each of the next five years, plus two percent for each year after ten years of
service. 5 US.C. sec. 8339(a). Social Security benefits are calculated on the
basis of a more complicated formula that uses a weighted average monthly
earnings figure to determine payment levels. See generally 20 C.F.R. sec.
404.201.
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Age as a Factor in Establishing Disability
As noted above, age and disability can be seen as separate

bases for an award of retirement beneifts. Age is used in
determining eligibility for agebased retirement beneifts as a
separate andindependentindeedabsoluteelement of proof
in establishing either the inability to work or an entitlement
not to work. Disability for purposes of determining eligibility
for disabilitybased retirement beneifts can be viewed as a
condition based on physical and mental impairments alone, or
as a condition brought about by physical or mental
impairments operating in conjunction with the effects of old
age. Disability determinations that combine the effects of age
and physical and mental impairments are the particular subject
of this article. Accordingly, a more detailed evaluation of
disability standards which incorporate age as a criterion for
establishing disability follows.

From among the various federal programs through which
disabilitybased retirement beneifts are awarded, the programs
authorized under the Social Security Act are certainly the most
important. These programs include Disability Insurance
Beneifts for wage earners, their spouses and children, and
Supplemental Security Income. Our focus will be on the
disability standard and the use of age as a factor in establishing
disability under these programs. In addition, and by way of
contrast, a more limited discussion of these issues will be
presented relative to the Civil Service disability retirement
program for federal employees, the Black Lung disability
program, and the veterans pension beneifts program.
Social Security Act Disability Programs

Disability programs comprise only a small portion of the
beneifts authorized under the Social Security Act.21 Nonetheless,
other than the general question of ifnancing Social Security
programs, the scope and administration of the disability
programs have engendered the most controversy and public

21. In 1984, approximately 10 percent of the over 175 billion dollars paid in
OASDI benefits were paid to recipients of disability benefits. U.S. Department
of Health and Human Services, Social Security Administration, 198485
Annual Statistical Supplement to Social Security Bulletin 7879 (I985).
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interest.22 Moreover, the involvement of lawyers in the
distribution of beneifts has always focused largely on the
disability programs.

There are ifve distinct groups of potential disability
beneifciaries authorized in two titles of the Social Security Act:
Wage earners who have contributed to the Old Age, Survivors,
and Disability Insurance (OASDI) program in an amount
sufifcient to be insured under that program; wage earners5
surviving spouses; wage earners' children; adults who meet
federal poverty guidelines; and children who meet those
guidelines. The ifrst three groups of beneifciaries, disabled wage
earners and their disabled spouses and disabled children, are all
covered under the disability insurance programs of Title 11 of
the Act.23 The last two groups of beneifciaries, disabled poor
adults and disabled poor children, are covered under the
Supplemental Security Income program of Title XVI of the
Act.24 Generally, these programs are classiifed into these two
groups because they developed separately with different social
and economic purposes. The disability insurance programs
under Title II were designed to be "social insurance" programs,
while the Supplemental Security Income program of Title XVI
was enacted more recently as a federalized version of joint
federalstate public assistance or welfare programs for the
elderly and disabled.

For purposes of this article, however, a more logical
division emerges between these programs. Insurance beneifts
for wage earners and their children and Supplemental Security
Income beneifts for disabled adults are based on one disability
standard. Insurance beneifts for wage earners' spouses and
Supplemental Security Income beneifts for disabled

22. The most recent controversies related to standards ofr terminating
disability beneifts and for evaluating medical evidence of disability including
mental impairments. See generally, Collins <cf Erfle, Social Security Disability
Benefits Reform Act of 1984: Legislative History and Summary of Provisions 48
Soc. Sec. Bull. No. 4, at 5 (1985).
23. 42 US.C. sec. 401432 (1976).
24. Id. sec. 13811383(c).
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children are based on a stricter standard.25 Discussion can be
limited to Disability Insurance beneifts for wage earners as
representative of the ifrst group, and Spouses Insurance Beneifts
for wage earners' spouses as representative of the second group.
In fact, the disability standard is identical for all three
programs in the ifrst group. Although there are some
differences in the standards for disability in the second group,
only the Spouses Insurance Beneifts program can consider old
age.

The original Social Security Act of 1935 included a federal
old age beneifts program and various federalstate programs
covering the elderly, blind, unemployed, and dependent and
crippled children. It did not, however, include any programs for
beneifts to the disabled. In 1950, federalstate programs were
authorized to provide welfare assistance to the "permanently
and totally disabled."26 In 1956, disability beneifts were added

] for wage earners as part of the newly retitled Old Age,\ Survivors, and Disability Insurance program.27
As enacted in 1956, the Disability Insurance Beneifts

program included a threshold age requirement: Only persons 50
years of age or older could qualify for beneifts.28 This
requirement was dropped in 1960 in part because Congress felt
that it could afford broader coverage, given the early
experience of the program.29 Also, as stated by the Senate
Committee on Finance: "The need of younger disabled workers
and their families for disability protection is, in some respects,
greater than that of older workers" because of their dependent
families.30

25. The disability standard for disabled spouses of wage earners and
disabled children under the SSI program are more strict in part because
vocationalfactorsincluding the age of theclaimantare not considered.
See text accompanying notes 4345, infra.
26. Pub. L. 734, .351, 64 Stat. 477, 55558 (1950).
27. Social Security Amendments of 1956, Pub. L. No. 880 .103, 70 Stat. 807,
81524 (1956).
28. 42 US.C. sec. 423(a) (1) (B) (1958).
29. S. Rep. No. 1956, 86th Cong., 2d Sess., reprinted in 1960 US. Code Cong.
81. Ad. News 3608, 3723.
30. Id.
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The basic eligibility standard for the Disability Insurance
Benefits program requires a showing that one is unable to
"engage in any substantial gainful activity" due to a medically
determined physical or mental impairment.31 The "substantial
gainful activity" requirement is then qualified in three
important respects. First, it must involve significant work
activity done for pay or profit. Thus, minimal work activity
that produces minimal earnings will not constitute substantial
gainful activity. Second, the particular work activity that a
rejected claimant is considered capable of performing must
exist in significant numbers either in the region where the
claimant lives or in several other regions in the country.32
Finallyand most importantly for ourpurposesthere must
be substantial gainful activity that the claimant can perform,
given his or her age, education and prior work experience.33

Age, education and prior work experience were added to
the general disability standard as specific vocational factors to
be considered in 1968,34 although vocational factors, including
age, had already been considered relevant in case law ofr a
number of years.35 This change was a relatively minor part of a
long series of amendments to the Social Security Act that year.
As a result, there is little indication as to what the intention of
Congress was at the time, other than to conform the standard
to what has become administrative practice.36 Considered far
more important at the time was the amendment's wording
which makes it clear that eligibility cannot be based on a lack

31. There is also a requirement that the impairment can be expected to
result in death or to last for a period of at least 12 months 42 USC sec
423(d) (1) (A) (1976(.   

32. See 42 US.C. sec. 423(d) (2) (A) (1976).
33. Id.
34. Pub. L. No. 90248 .158(b), 81 Stat. 772, 868 (1968).
35. See, e.g., Kirby v. Gardner, 369 F.2d 302 (8th Cir. 1966); Miracle v
Celebreze, 351 F.2d 361 (6th Cir. 1965).
36. See S. Rep. No. 744, 90th Cong, 1st Sess. (1967), reprinted in 1967 US
Code Cong. 8c Ad. News 288083. In response to written questions, George
Ball stated to the Senate Committee on Finance:
"Gradually we have refined our evaluation criteria and techniques and
introduced more effective ways of assessing the total impact of an individual's
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of job openings or a showing that the claimant is unlikely to be
hired for a job he or she could perform.37

What does this disability standard mean? It means that
disability beneifts are not paid to individuals who can show
only that they cannot perform the work that they have been
performing for most or even all of their lives. They must show
that they cannot perform any substantial gainful activity. On
the other hand, if physical or mental impairments allow
employment only at a job for which a claimant is not
vocationallysuitedthat is, which the claimant cannot
perform, given his or her age, education and prior work
experience then beneifts will be awarded.

The Social Security Administration has realized that all of
these medical and vocationalfactorsphysical and mental
impairments, age, education and prior work
experience cannot be balanced on an ad hoc basis in any
meaningful way in order to determine disability in individual
cases. Accordingly, it has established a ifvestep "sequential
evaluation process"38 in which narrower questions are resolved
in order to deny beneifts to applicants at the lower end and
grant beneifts to those at the higher end, leaving only the
remaining claims for determination involving all of these
factors.39 Thus, determinations are made in the ifrst three steps
impairment on his ability to work. Such factors as advanced age, limited
education, and narrow or unskilled work experience have, in borderline
cases, assumed a more important role in the determination of whether an
individual is disabled."
Social Security Amendments of 1967: Hearings Before Senate Committee On
Finance, 90th Cong., 1st Sess. 731 (1967).
37. See S. Rep. No. 144, supra note 36, 1967 U.S. Code Cong. 8c Ad. News at
2880; 113 Cong. Rec. 23060 (1967).
38. 20 C.F.R. sec. 404.1520 (1986). A bill has been introduced to codify the
sequential evaluation process. See H.R. 4936, 99th cong. 2d Sess. (1986).
39. Decisions based on vocational factors have been decreasing because of
increased use of medical factors alone through nonsevere denials and
Listingbased allowances. See Staff of Senate Comm. on Finance, 98th Cong.
1st Sess., Staff Data and Materials Related to the Social Security Act
Disability Programs 15 (Comm. Print 1983) (denials based on "nonsevere"
impairment increased from less than 10 percent in 1975 to 43.5 percent in
1982).
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on the basis of medical factors alone; at the fourth step limited
vocational factors are considered as well. It is only at the fifth
and final step that age is considered as such in establishing
disability.

At the ifrst step a determination is made whether the
claimant is currently engaging in substantial gainful activity. If
so, the inability to engage in substantial gainful activity has
been disproved on the basis of vocational proof alone, and
benefits are denied. At the second step the question is whether
the claimant has a "severe impairment," the absence of which
would similarly result in a denial of benefits. Thisstagewhich
has been extremely controversial and struck down by a number
of courts ofappealsexpressly excludes consideration of
vocational factors.40 At the third step the evaluation is limited
to whether the claimants impairments meet or exceed the
requirements of the Social Security Administration's Listing of
Impairments. The Listing, which sets out physical and mental
impairments which are "severe enough to prevent a person
from doing any gainful activity,"41 is intended to identify cases
where the disability is so serious that the claim can be
recognized and evaluated early in the process on the basis of
medical evidence alone. A claimant whose condition meets or
equals the requirements of the Listing is found disabled per se,
and no further vocational analysis is required. If the claimant's'
impairments do not meet or equal these requirements, the case
proceeds to the fourth step of the process at which the issue is
whether the claimant has the physical and mental capacity to
perform work he or she has done in the vocationally relevant
past, thought usually to be approximately the past 15 years.

40. See e.g., Johnson V. Heckler, 769 F.2d 1202 (7th Cir. 1985); Baeder v
Heckler, 768 F.2d 547 (3rd Cir. 1985); Yuckert v. Heckler, 744 F.2d 1365 (9th
Cir. 1985). Properly applied, denials based on a nonsevere impairment should
be limited only to cases where any physical or mental impairment "has such
a minimal affect on the individual that it would not be expected to interfere
with the individual's ability to work, irrespective of age, education or work
experience." The Supreme Court ultimately upheld the requirement by
reading it in a similarly limited manner. See Bowen v. Yuckert Brady v
Heckler, 724 F.2d 914, 920 (11th Cir. 1984).
41. 20 C.F.R. sec. 416.925a.
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This is, in effect, a limited application of the vocational factors
in cases where a claimant has performed work in the past and
is no longer performing that work. To the extent that the
claimant has the physical and mental capacity to perform that
work, it is assumed that his or her age, education, and prior
work experience are not disqualifications since the vocational
capacity to perform the work has been shown. On the other
hand, if the claimant cannot perform any past relevant work,
then a prima facie case for disability has been established,
subject to rebuttal at the iffth and ifnal step of the process.
Interestingly, the fact that a claimant has aged up to 15 years
since the time the prior work was performed is not considered.

The iffth and ifnal step of the sequential evaluation process
is reserved, then, for those claimants who are not engaging 1n
substantial gainful activity, who have a severe impairment that
does not meet the requirements of the listing of impairments,
and who cannot perform work they have done in the
vocationally relevant past. The question at the iffth step of the
process thus encompasses the entire breadth of the general
disability standard: Is there any other substantial gainful
activity that the claimant can perform, given his or her age,
education, and prior work experience? Recognizing that the
claimant's burden of proving the inability to perform a11
remaining jobs would be too burdensome, case law nas
established a shifting of the burden of proof to the Social
Security Administration at the iffth step of the process so that
the Administration must show that there are jobs that the
claimant can perform.42 At this point, the Administration can
meet its burden by showing that there are in fact jobs existing
in signiifcant numbers in the national economy that the
claimant can do, given his or her age, education, and prior
work experience. Proof of nondisability through individual,
claimantspeciifc proof of the availability of suitable alternative
jobs is an expensive and unpredictable rnethod ofr
administering the general disability standard. Accordingly, the

42.See,e.g., Tennant v. Schweiker, 682 F.2d 707, 710 (8th Cir. 1982); Freeman
v. Schweiker, 681 F.2d 727, 729 (11th Cir. 1982).
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Social Security Administration promulgated MedicalVocational
Guidelines in 1978 in order to standardize disability
determinations where a claimant's age, education, and prior
work experience need to be considered together with
limitations of physical capacity. The Guidelines, which will be
discussed in more detail below, represent an attempt by the
Social Security Administration to objectify disability
determinations based on vocational factors, including age.

This elaborate sequential evaluationprocesswith its
Listing of Impairments and MedicalVocational
Guidelineswas developed in order to give claims adjudicators
a handle on the application of the Disability Insurance Beneifts
disability standard to specific cases. The importance of the
MedicalVocational Guidelines to the Disability Insurance
Benefits program can be seen by contrasting this program's
disability standard and method for determining disability with
the disability standard and method used to determine disability
under the Spouses Insurance Benefits. The disability standard
for Spouses Insurance Beneifts is the inability to engage in any
gainful activity due to a medically determinable physical or
mental impairment.43 Not only does this standard substitute a
stricter concept of "any gainful activity" for the broader "any
substantial gainful activity" used in claims for Disability
Insurance Beneifts, but the statute provides speciifcally that
nonmedical factors, such as age, education, and prior work
experience, shall not be considered.44 The implementation of
the more restrictive Spouses Insurance Beneifts disability
standard through the sequential evaluation process is simple:
only the ifrst three steps are used; if a claimant is not engaging
in substantial gainful activity and has a severe impairment, he

43. 42 US.C. sec. 423(d) (1) (A). There is also a duration requirement
identical to that for Disability Insurance Beneifts. See note 31, supra.
44. 42 US.C. sec. 423 (d) (1) (A). See generally, 20 C.F.R. sec. 4041577.
Congress enacted a more restrictive standard for spouses than for disabled
workers at the time Spouses Insurance Benefits were added to the Social
Security Act in 1967 primarily to reduce the cost of this new addition to the
OASDI program. See Sims v. Harris, 607 F.2d 1253, 125657 (9th Cir. 1979).
For the same reason, spouses must be at least 50 years of age to qualify ior
these disability beneifts. 42 US.C. sec. 402(0, (f).
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or she will be found disabled only if the requirements of the
Listing of Impairments are met or exceeded. There has been
some controversy concerning the application of the sequential
evaluation process in spouses disability cases and disagreement
whether it is appropriate to, in effect, preclude eligibility unless
the requirements of the Listing of Impairments are met.45 There
is nevertheless no doubt that vocational factors, including age,
are not to be considered.
Other Federal Disability Programs

There is no express statutory requirement that age be
considered in determining disability in other federal disability
programs. A limited review of other selected programs is
informative nonetheless, at least as further background for a
more detailed discussion of the Social Security Disability
Insurance Beneifts disability determination process.

Federal employees are entitled to Civil Service disability
retirement beneifts when they are "unable, because of disease
or injury, to render useful and efifcient service in the employee^
position," and cannot be reassigned to a vacant position in the
employee^ agency at the same grade or level.46 This does not
mean that age is expressly precluded as a relevant criterion;
however, given the nature of the standard and types of
circumstances in which disability is claimed, age generally is
not a signiifcant factor. The central issue in a Civil Service
disability retirement case is whether the employee can perform
useful and efifcient service in the position he or she held when
the disability began, an ability that is measured primarily
according to the employee^ capacity to perform required work
activities throughout the work day. Although advancing age
may contribute to the onset of disease which in turn can be the
basis for the inability to perform useful and efifcient service,
age as such is not contemplated as a basis for disability.
Moreover, because Civil Service disability retirement beneifts
can be claimed only when disability begins while the employee

45. See, e.g., Tolany v. Heckler, 756 F.2d 268 (2nd Cir. 1985); Paris v.

Schweiker, 674 F.2d 707, 710 (8th Cir. 1982).
46. 5 US.C. sec. 8337(a).
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is still working, age as a vocational factor is not involved: By
definition, the claimant had the vocational capability of
performing his or her job and would continue to do so but for
the intervening injury or disease which caused the inability to
continue performing useful and efficient service.47 Under these
circumstances, broad use of vocational factors such as those
used in the Disability Insurance Benefits program, is not
required. The issue is even narrower than the limited
vocational assessment at the fourth step of the sequential
evaluation process.

There are two very different types of disability benefits for
veterans administered by the Veterans Administration:
Compensation benefits, based on reductions in earning capacity
due to serviceconnected injuries, and disability pension
benefits for lowincome veterans suffering "any disability which
is sufficient to render it impossible for the average person to
follow a substantial gainful occupation."48 Of the two, pension
benefits serve more like a retirement program;49 age is a
signiifcant factor only in the pension benefit program.

Both compensation and pension beneifts can be awarded
based on total disability, with total disability being the
exclusive basis for granting beneifts under the pension program.
For both programs, total disability can be based on a 100
percent disability rating under the Veterans Administrations
Schedule for Rating Disabilities; for this type of evaluation, as
with percentage disability evaluations under the compensation
program, age is not considered.50 Total disability can be
established for both programs also, however, upon proof of
"unemployability." Even for this evaluation, the veterans age
cannot be considered under the compensation program; instead

47. The same vocational ability would be presumed with regard to the
claimant's ability to perform useful and efficient service at another vacant
position in the same agency at the same grade or level. Typically, the
argument in such cases is not the claimant's capabilities but rather the
comparability of the vacant positioa See, e.g., Rader v. Ofifce of Personnel
Management, 1984 FMSR sec. 845685.
48. See 38 US.C. sec. 355 (Compensation Beneifts); id. sec. 502 (a) (Pension
Beneifts).
49. See note 1, supra.
50. The schedule and related regulations are found at 38 C.F.R. sea4.1.150.
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the question is whether the veteran's serviceconnected
' disabilities prevent employment.51 Unemployability is deifned
more broadly, however, for pension purposes, and includes
consideration of the veteran's age.52 Similarly, although both the
compensation and pension programs require a threshold
minimum showing of partial disability under the Schedule in
order to establish disability based on unemployability, the
minimum showing is relaxed under the pension program lor
veterans aged 55 to 59, and relaxed even further for veterans
aged 60 to 64.53 Of course, the evaluation of unemployability
will depend on the facts of particular cases. Moreover, because
Veterans' Administration decisions are not published and not
subject to judicial review, it is difficult to evaluate the effect 0/
taking age into account in the pension program in any
meaningful way.54

Black Lung disability beneifts are paid as hybrid
compensation and disability retirement beneifts to workers who
have become totally disabled due to exposure to coal dust while
working in the nation's coal mines. The disability
standardwhich requires a showing of total disability due t0
black lung disease, orpneumoconiosisis implemented
primarily through a set of presumptions as to the existence of
both pneumoconiosis and total disability.55 The existence 0/
pneumoconiosis is a narrow medical determination which is
based primarily on xray readings and the results of prescribed
pulmonary function tests and blood gas studies. As a result'

51. See 38 C.F.R. sec. 4.16.
52. See generally id. sec. 4.17.
53. Thus, a minimum combined rating of more than one disability for both
programs is 70 percent; under the pension program the combined ratin§ 1S

reduced to 60 percent at ages 55 to 59, and 50 percent at ages 60 t0 64 Id■ sec.
4.16, 4.17. . . ,
54 We do know, however, that although voluntary termination ot
employment due to job dissatisfaction is not a basis for ifnding
unemployability, unemployability can be established where age, or aSe and
disability, preclude obtaining employment in the job market. See Veterans
Administration Manual M211 50.30. .

55 See 30 US.C. sec. 901945. Pneumoniosis is defined broadly m tne Act as
a "chronic dust disease of the lung and its sequelae, including respiratory and
pulmonary impairments, arising out of coal mine employment." Id■ .902(b(.
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dispute as to the existence of pneumoconiosis centers in most
cases on technical medical requirements and the methods ofr
evaluating those requirements.56 Thus, these determinations
most of which are made in the context of criteria for
invoking and rebuttingpresumptions are made without regard
to the claimant's age. On the other hand, the passage of time is
a factor in that most applicable presumptions can be invoked
only upon a showing of a minimum amount of experience in
coal mine employment, usually ten years.57

Advancing age is considered generally in two respects in
Black Lung program disability adjudications. First,
pneumoconiosis is recognized to be a progressive disease, and
therefore new evidence of the existence of pneumoconiosis
submitted by older miners can overcome earlier evidence that
failed to establish disability.58 Of course, the effect of age itself
is not considered in this regard, only the passage of time on a
developing disease. A broader use of age as a factor in
determining disability in black lung cases is found in the
limited category of cases that are not determined through the
use of presumptions. In these cases, a miner can establish
eligibility for benefits by proving both the existence of
pneumoconiosis and that pneumoconiosis has resulted in total
disability. Again, the existence of pneumoconiosis is a purely
medical determination, and even in evaluating total disability,
primary consideration is given to the medical severity of the
pneumoconiosis.59 However, if the existence of pneumoconiosis

56. See, e.g., Bolyard v. Peabody Coal Co., 6 BLR 1767, 176970 (1984)
(blood gas study results cannot be rounded off to meet regulatory
requirements for establishing a presumption of the existence of
pneumoconiosis); Max Coal Co. v. Anderson, 771 F.2d 1011, 101415 (7th Cir.
1985) (height measurements can be rounded off for these purposes,
distinguishing policy of not rounding off test results as announced in Bolyard).
57. This is the case with the most important presumption, the socalled
interim presumption of total disability due to pneumoconiosis. See 20 C.F.R.
sec. 727.203. Ten years of coal mine employment is also required to invoke a
general presumption that total disability was due to coal mine employment.
See 30 US.C. sec. 921(0) (1); 20 C.F.R. sec. 718.203(b).
58. See Burch v. Old Ben Coal Co., 4 BLR 1229, 1232 (1981).
59. See, e.g., Riley v. Director, 1 BLR 1543, 154546 (1978).
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has been established, a miner can prove total disability under
regulations similar to those used in the Social Security Act
Disability Insurance Beneifts program. Thus, total disability
can be established if a miner "is . . . not only unable to do his
previous coal mine work, but also cannot . . ., considering his
age, his education, and work experience, engage in any other
kind of comparable and gainful work available to him in the
immediate area of his residence."60 Because this is a seldom used
basis for proving disability, no set of regulations comparable to
the Social Security Administration's MedicalVocational
Guidelines has been promulgated. Instead, the ability to
perform comparable employment is decided on a casebycase
basis. Recently, the Beneifts Review Board has held that three
factors skills required for the job, abilities needed to perform
the job, and relative physical strenuousness of the job must be
balanced to determine whether employment is comparable to
prior coal mine work.61 Obviously, this leaves room for
argument that a miner's age must be considered in determining
both the ability to perform coal mine work and comparable
employment.
Use of Age Under the Social Security Act

As noted above, the vocational factors of age, education,
and prior work experience were added to the general disability
standard for Disability Insurance Beneifts in order to codify
the realistic approach to disability determinations that had
developed in administrative practice. Since disability
determinations are to be made generally on an individual basis,
the present standard simply fleshes out the meaning of an
inability to engage in substantial gainful activity. Using a
claimant's age as one of the relevant vocational factors can be
seen as a totally positive development. The effects of age on the
individual claimant, if any, are allowed to be taken into
account. If age has no effect in a particular case, it will have no
effect on the disability determination. It is not clear, however,
that such a full and open evaluation of the effect of age is
actually undertaken.

60. 20 C.F.R. sec. 410.426(a).
61. See Frances v. Slab Fork Coal Co., 7 BLR 1666, 1668 (1985).
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Age certainly is not considered on a claimantspeciifc basis
in cases decided through the use of the MedicalVocational
Guidelines. Indeed, as will be discussed below, the absence of
individualized evaluations has been a major element of
challenges to the Guidelines, including challenges based
primarily on the age provisions of the Guidelines.62 It appears
that serious efforts at evaluating the actual effect of age, as
opposed to the presumed effect of the existence of a particular
chronological age, are rare.

Courts have not hesitated to remand cases when the effect
of age on a disability claim were not addressed properly;
typically, however, no direction is given as to how the effect of
age is to be evaluated on remand.63 When vocational evidence is
evaluated, the vocational factors are usually considered together
and without serious analysis.64 Similarly, few cases discuss what
is meant by the effect of age on the ability to adapt. When a
claimant's ability to adapt is called into question, usually the
issue is limited to whether he or she has a greater or lesser
ability to adapt than others of the same age. Just what age has
to do with the ability to adapt and the claimant's actual ability
to adapt are not addressed.65

62. See text accompanying notes 88110, infra.
63. See, e.g., Kelley v. Weinberger, 391 ESupp. 1337, 134344 (N.D. Ind. 1974)
)vocational expert failed to address effect of claimant's age, education and
prior work experience). Admonitions to consider age and other vocational
factors are common; speciifc directions are rare. See, e.g., MendezGonzalez v.
Secretary, 313 RSupp. 1023, 1027 (D.P.R. 1970) ("the administrative authorities
must look into the work restrictions faced by [the claimant] because of
limitations by reason of age, work history and education").
64. See, e.g., Barats v. Weinberger, 383 RSupp. 276, 285 (E.D. Pa. 1974). The
discussion of vocational factors in Lucas v. Finch, 322 RSupp. 1209, 1213
)S.DWVa. 1970), is typical:
"[AJlthough [the claimant] has just a third grade education, he was only 34
years old . . . Moreover, his work history had consisted of not only physical
labor but also substantial industrial experience. Certainly, these factors,
when considered along with the medical evidence, support the
]Administration's ] conclusion that [the claimant] failed to establish that he
was unable to engage in substantial gainful activity . . ."
65. See, e.g. Roush v. Heckler, 632 RSupp. 710, 71213 (S.D. Ohio 1985) (Grid
case reversed because vocational evidence showed 54year old claimant had
same ability to adapt as someone aged 55 to 59).
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Applicable regulations are at best ambiguous. Although it
is stated generally that age will be considered in determining
disability,56 the speciifc regulation on age as a vocational factor
distinguishes the effect of age based on identiifed chronological
age categories. Claimants under age 50 generally are not to be
considered to have a limited ability to adapt to a new work
situation. Claimants between the ages of 50 and 54 are
considered to have a serious limitation if they have had only
limited work experience. Only with claimants 55 years of age
and older is age recognized as a signiifcant general limitation
on their ability to adapt to new work.67

Older age can be the critical fact establishing disability
even without using the MedicalVocational Guidelines. Social
Security Administration regulations provide that there shall be
a ifnding of disability for workers with marginal education who
performed only heavy, unskilled work for at least 35 years and
can no longer perform that type of work.68 As one
commentator has noted, this policy "effectively means that the
disability program will transfer more older workers from the
labor force to the needbased system. In a period of constantly
rising unemployment, this would not be a bad strategy for a
society that must ifnd a way to mediate between its ideology of
workbased distribution and its inability to provide jobs for a
substantial proportion of its population."69 However, there is no
indication that the Administration based its age criteria for
disability on any signiifcant empirical data; in fact, at the time
the MedicalVocational Guidelines were promulgated, the
Administration admitted that there was no evidence that
chronological age related to vocational performance.70 If there is
no data to support the use of age to establish disability, there
must at least be some policy justiifcation for allowing early
retirement beneifts to this category of recipients; otherwise, the
same result could be achieved by lowering the general disability
standard. An agebased liberalization does have the advantage

66. 20 C.F.R. sec. 404.1505, .1560 (1986).
67. Id. sec. 404.1563.
68. Id. sec. 404.1562.
69. D. Stone, The Disabled State 165 (1984) (footnote omitted).
70. Id. See also text accompanying notes 7879, infra.
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of limiting the number of years of special eligibility involved
since age becomes a signiifcant factor only in the last ifve or
ten years before age 65, when agebased retirement beneifts
become available.
Objectiifcation of Disability Determination:
The MedicalVocational Guidelines

The MedicalVocational Guidelines were promulgated by
the Social Security Administration with the primary goal of
increasing the consistency of disability determinations based
on both medical and vocational factors.71 It was thought that
the guidelines would "serve to better assure the soundness and
consistency of disability determinations."72 Of course,
adjudicating the question of disability through the use of
detailed and comprehensive guidelines may well result in
greater consistency at the expense of individual accuracy, a
point at least recognized by the Administration when it noted
that its intention was to balance the goal of establishing more
uniform and deifnitive standards with its intention of
"preserving the individuality of the determination."73 The
disability standard for Disability Insurance Beneifts brings the
vocational factors of age, education, and prior work experience
into the disability determination process; the Medical
Vocational Guidelines represent an attempt at dealing with
those factors objectively.

The MedicalVocational Guidelines consist of three
tables known as the "grids" and a set of instructions and
explanations to be used in applying the grids.74 The three tables
cover claimants with a residual functional capacity limited to
each of three categories: sedentary work, light work, and
71. See Fed. Reg. 55,349, 55,356 (1978). As noted earlier, vocational factors are
not considered in the first three steps of the sequential evaluation process,
and are assumed not to be a hindrance in cases decided at the fourth step.
See text accompanying notes 3841, supra.
72. Id. at 55,349. See also id. at 55,355 (the Guidelines "will promote more
equitable, consistent and understandable decisions").
73. See id. at 55,362. See generally Capowski, Accuracy and Consistency in
Categorical Decision Making: A Study of Social Security's Medical Vocational
Guidelines  Two Birds with One Stone or Pigeon Holing Claimants?, 42 Md. L.
Rev. 329 (1983).
74. The guidelines are published at 20 C.F.R. sec. 404, Subpart P, App. 2.
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medium work. For claimants with the residual functional
capacity to perform heavy work, the guidelines state, in effect,
that suiffcient jobs exist in the national economy for such
individuals to pursue substantial gainful activity regardless of
their age, education, or prior work experience.75 At the other
end of the spectrum, individuals unable to perform at even a
sedentary level are assumed to be disabled, regardless of their
age, education, or work experience, in the absence of specific
proof to the contrary.76

Based on information obtained from various government
publications, such as the Dictionary of Occupational Titles and
the Occupational Outlook Handbook published by the U.S.
Department of Labor, each table establishes whether there are
suiffcient numbers of jobs in the national economy that can be
performed by individuals with the appropriate residual
functional capacity and designated age, education, and prior
work experience characteristics. When a claimant's vocational
factors and residual functional capacity coincide so that all of
the elements of one of the lines of the appropriate table have
been satisfied, a ruling of disabled or not disabled is prescribed.
Depending on the table and the vocational characteristics of
the claimant, the disability decision can hinge on any one of
the vocational factors. To illustrate, using the age factor as the
variable: A claimant with less than a high school education
and who is either unskilled or has no prior work experience is
considered disabled at age 50 and older, but not disabled at age
49 or younger; a claimant who is illiterate or unable to
communicate in English and is also unskilled or has no prior
work experience is considered disabled at age 45 and older, but
not at age 44 and younger.77

Age alone is never determinative of disability, but must be
considered in conjunction with residual functional capacity and
the other vocational factors of education and prior work
experience. In developing the Guidelines, the Social Security
Administration concentrated on the effect of age on the
likelihood of obtaining employment rather than the effect of

75.Id. .204.00.
76. See 43 Fed. Reg. 55,353 (1978).
77. See id. Rules 201.08, .17, .19, .23.
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age on an individual^ ability to work.78 Indeed, the
Administration found no sources which related chronological
age to speciifc vocational limitations. Nonetheless, it
interpreted available data as demonstrating that age 55 and
over, termed "advanced age" in the Guidelines, was the age
when a persons ability to adjust to a new job becomes
signiifcantly limited, in the absence of special skills or training
which would allow for adjustment.79 Recognizing that age does
not become an adverse factor in this respect abruptly at age 55,
the Guidelines include a category for individuals age 50 to 54,
termed "closely approaching advanced age," and to a lesser
extent, a subcategory of "younger individuals" which includes
those aged 45 to 49.

The impact of age in any individual case depends greatly
on which table or grid is being used. Generally, age is not
considered to have any adverse affect on adaptability for
claimants below age 50, except for the limited subcategory of
"younger" individuals aged 45 to 49 mentioned earlier, who are
considered disabled only if they are limited to sedentary work,
are illiterate or unable to communicate in English, and have
had either no work experience or only unskilled work
experience. At the other end of the spectrum, no combination
of education or prior work experience will permit a ifnding of
disability for claimants under age 55 who are capable of
medium work.

The Guidelines direct speciifc decisions on disability. In
some cases, all of the medical and vocational evidence applied
without use of the grids would likely lead to the same result; in
others, the evidence would likely lead to a different result. In
still other cases, a fair reading of the evidence would lead to the
conclusion that the claim could be decided either way. Clearly,
one must be concerned about overgeneralization in the
development and use of the Guidelines in those cases where a
different result would have been likely, or even reasonably

78. See 43 Fed. Reg. at 55,353.
79. See M. at 55,354.
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likely, without the use of the grids.80 The appropriateness of the
use of the Guidelines in marginal cases is debatable.81

To a certain extent, the limits of the value of this
objectiifed process have been recognized by the Social Security
Administration. Regulations direct that the MedicalVocational
Guidelines are to be used only when all of the relevant criteria
are met.82 The Guidelines, therefore, are not applicable if the
"evidentiary underpinnings do not coincide exactly with the
evidence of disability appearing on the record."83 Moreover,
Administration regulations direct that the age category not be
applied mechanipally in borderline situations.84

Before the grids were introduced, age was included as a
factor only through individualized determinations. One would
expect, given the literature on aging and employment, that a
claimant's chronological age itself would not be a particularly
important factor. Apparently this was the case, as vocational
experts testifying in individual cases could most often point to
a job a claimant could do, regardless of his or her age.85 Thus,
the assumption of the lesser adaptability of older workers
written into the grids, whether true or not, beneifts older
workers in a way that the statutory standard by itself did not.86
For example, it is not uncommon to see a case decided under

80. See Capowski, supra note 73, at 354.
81. Mashaw has noted that although the cost of error in marginal cases may
be less, perceptions of inconsistency brought about by high error rates in
marginal cases can be a significant cost. 1 Mashaw, Bureaucratic Justice
8586 (1983). Cf. Mashaw, How Much of What Quality? A Comment on
Conscientious Procedural Design, 65 Cornell L. Rev. 823, 829 (1980).
82. See 20 C.F.R. sec. 404, Subpart P, App. 2 .200.00 (a) ("Where any one of
the findings of fact does not coincide with the corresponding criterion of a.

rule, the rule does not apply in that particular case and, accordingly, does not
direct a conclusion of disabled or not disabled." See also id. sec. 416.969.
83. Thomas v. Schweiker, 666 F.2d 999, 1004 (6th Cir. 1982).
84. Id. sec. 404.1563(a).
85. See Goldhammer, The Effect of New Vocational Regulations on Social
Security and Supplemental Security Income Disability Claims, 32 Ad. L. Rev.
501, 508 (1980) ("The typical response of most vocational expert witnesses was
that while older workers are generally less adaptable to change than younger
workers, it is virtually impossible to apply that generalization to specific
situations; moreover, if necessity requires, most individuals will adapt ot new
situations and new jobs").
86. Id.
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the grids in which disability is found to begin at the minimum
age where a ifnding of disability is directed, with no reason
given other than the fact that the Guidelines use that particular
age classiifcation.87
Challenges to the MedicalVocational Guidelines

The Guidelines were challenged on both statutory and
constitutional grounds soon after they were promulgated. The
major arguments against the Guidelines were that they are
beyond the rulemaking power of the Social Security
Administration authorized in the Social Security Act; that use
of the Guidelines to deny disability without individual
consideration of a claimant's condition constitutes a denial of
due process; and that the use of the Guidelines to deny
disability without the testimony of a vocational expert where a
claimant had established a prima facie case of disability is
impermissable under existing case law.88 A separate argument
was made in Broz v. Schweiker,89 a case discussed in some detail
below, that the use of chronological age as a criterion in the
guidelines violates both the Act and the Constitution.

The Supreme Court rejected all arguments against the
legality of the Guidelines in Heckler v. Campbell,90 except for
the challenge to the classiifcation based on age. Regarding that
issue, the Court vacated the Eleventh Circuit's decision in Broz
and remanded the case for further consideration in light of its
decision in Campbell.

The Court held in Campbell that the Guidelines were
promulgated as a valid exercise of the Administration's rule
making authority, noting that Congress has "conferred on the
[Social Security Administration] exceptionally broad authority
to prescribe standards for applying . . . the [Social Security]
Act" and that Congress had encouraged the Administration to

87. See, e.g. Davis v. Secretary, 634 RSupp. 174, 18182 (RD.Mich. 1986) (onset
of disability ordered on claimant's 55th birthday).
88. See generally McCoy v. Schweiker, 683 F.2d 1138 (8th Cir. 1982); Cummins
v. Schweiker, 670 F.2d 81 (7th Cir. 1982); Kirk v. Secretary, 667 F.2d 524 (6th
Cir. 1981), cert. denied, 461 U.S. 957 (1983).
89. 677 F.2d 1351 (11th cir. 1982), vacated, 461 US. 952 (1983). The subsequent
history of this case is discussed at text accompanying notes 97102, infra.
90. 461 US. 458 (1983).
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promulgate regulations such as the MedicalVocational
Guidelines.91 The Court also found that the Guidelines were
consistent with the requirement in the Act that claimants
receive individualized hearings and determinations, since each
claimant's individual residual functional capacity and
vocational characteristics must be determined in order to apply
the Guidelines, and since claimants then have the opportunity
to contest and rebut any of these findings.92 Finally, the Court
rejected arguments that individual proof must be heard
concerning a particular claimant's ability to engage in
substantial gainful activity, reasoning that the validly
promulgated Guidelines can substitute for such individualized
determinations: "[the Guideline's] purpose is to provide a
procedural safeguard: to ensure the accuracy of the facts of
which an agency takes notice. But when the accuracy of those
facts already has been tested fairly during rulemaking, the
rulemaking proceeding itself provides suiffcient procedural
protection."93 In other words, through the statistical sampling
that took place when the Social Security Administration set up
the grids and established the criteria that would direct ifndings
of disability and nondisability, the effects of residual functional
capacity, age, education, and prior work experience were
considered fully and suiffciently. Of major importance to the
Court's analysis was the fact that the Guidelines themselves
recognize that the grids can dictate disability or nondisability
only when all of the "major functional and vocational patterns"
included in the regulations ift the particular claimant, and thus
describe accurately the claimant's physical and vocational
limitations.94

This last point is particularly important in assessing the
overall effect of the Guidelines in the disability determination
process. The Guidelines are not intended to be used when a
claimant's residual functional capacity or vocational

91. 461 US. at 466, 466 a 10.
92. 461 U.S. at 46768.
93. 461 US. at 470.
94. 461 U.S. at 462, n. 5, 46768, n. 11. The Court relied particularly on sec.
200.00 of the Guidelines.
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characteristics do not ift precisely into the criteria included in
the grids. Moreover, the grids take into account only exertional
limitations caused by physical injury or illness; they are not t0
be used when additional, nonexertional limitations of physical
or mental origin significantly affect a claimant's ability to
work.95 As a result of these limitations on the applicability of
the Guidelines, there is a great deal of flexibility and leeway for
claimants and adjudicators to argue about whether the
Guidelines can substitute for individualized proof in particular
cases. This is an especially important issue where a claimant's
age is the critical vocational characteristic, which is the issue to
which we will now turn.
Age and the MedicalVocational Guidelines:
The Broz Litigation

In its ifrst decision in the case of Broz v. Schweiker (Broz
I)96 the Eleventh Circuit held (prior to the Supreme Court's
decision in Campbell) that the Guidelines were invalid to the
extent that they determine conclusively the effect of age on
disability. As noted earlier, the Supreme Court did not address
the age issue as such in Campbell and instead vacated the
Eleventh Circuit's decision in Broz and remanded the case for
reconsideration in light of the Campbell decision. The Eleventh
Circuit reconsidered the issue in Broz v. Heckler (Broz ד9,(11 and
reaiffrmed its earlier ruling on the issues. In Broz ,/ the
Eleventh Circuit had found that the main purpose of the age
element of the disability standard was to require a
consideration of the effect of age on the ability of claimants to
adapt to a new job. It concluded that as such this determination
was "decidedly an adjudicative factor and therefore must be
given individual consideration through adjudication rather
than legislative resolution through rulemaking."98 In Broz II,
the court noted that "[a]t ifrst blush, the age factor might
appear to ift easily in the analytical framework [used by the
Supreme Court in Campbell to validate the factors of residual
95. See e.g., Jelinek v. Heckler, 864 F.2d 507, 511 (8th Cir. 1985); Channel v.

Heckler, 747 F.2d 577 (10th Cir. 1984).
96. 677 F.2d 1351, 1355 (11th Cir. 1982), vacated, 461 US. 464 (1983).
97. 711 F.2d 957 (11th Cir. 1983).
98. 677 F.2d at 1360.
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functional capacity, education, and prior work experience], i.e.,
a person's age is open to individual determination in an
adjudicatory hearing, and the regulations can be interpreted to
make a legislative determination concerning the effect of age on
the availability of employment in the national market."99
However, the court found that "the age factor is not amenable to
such a simple treatment," and instead requires casebycase
adjudication.100

The Eleventh Circuit considered the matter again when the
Social Security Administration sought a rehearing or rehearing
en bane in Broz II, urging, among other grounds, that Broz //
was inconsistent with Vance v. Bradley.101 In Vance the Supreme
Court indicated that the effect of age on the ability to work
could be characterized as a legislative fact, in the context of a
constitutional challenge to a mandatory retirement age of 60
for foreign service personnel. Conceding that it had "swept too
broadly" in its prior decisions in Broz / and Broz // when it
held that age could never be a legislative fact, the court focused
instead on congressional intent. It concluded that the limited
legislative history available demonstrated that Congress
intended that the vocational factors added to the disability
standard in 1968 be evaluated on a casebycase basis.102
Accordingly, the court modified Broz // to incorporate the new
analysis, but reafifrmed the prior holding that the effect of age
must be treated on a casebycase basis in determining
disability.

One year later, the Eleventh Circuit issued guidelines for
the implementation of its decisions in Broz / and // in Reeves

99. 711 F.2d at 959.
100. Id. But see Goldhammer, supra note 85, at 508 ("The reality of hiring
practices adverse to older workers ... tends to show that whether or not
workers are adaptable to new situations, potential employers are unlikely to
think so. Realities in the job market thus tend to support the validity of the
new vocational regulations").
101. 440 US. 93(1979)
102. 721 F.2d at 1299. This legislative history is discussed at text
accompanying notes 3436, supra.
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v. Heckler.'05 As stated in Reeves, the Administration can meet
its burden of production at the iffth step of the sequential
evaluation process through the use of the Guidelines, including
the age criteria; however, a ifnding of nondisability can be
rebutted if a claimant presents "substantial evidence that his
ability to adapt is less than the level established under the grids
for persons his age."104 The burden then shifts back to the
Administration to demonstrate that the claimant has the ability
to adapt to a new work environment using independent,
claimantspeciifc evidence.105 The Social Security
Administration has implemented Broz and Reeves for cases in
the Eleventh Circuit, rather than seek further review by the
Supreme Court. Interestingly, the Administration has stated in
this regard that "[b]ecause the claimant has always had the
right to rebut any of the factors in the grid regulations (age,
education, work experience, and [residual functional capacity]),
the Broz, Reeves and other Eleventh Circuit cases decided after
Reeves should not have a major impact on the adjudication of
disability claims."106

Both before and after the Supreme Court's decision in
Campbell, the Eleventh Circuit stood alone as a signiifcant critic
of the age criteria of the MedicalVocational Guidelines. Other
circuits have cited Broz in connection with the general
requirement that the grids not be applied mechanically in
borderline situations.107 In a recent decision, the Ninth Circuit
reviewed the analysis of the Broz line of cases and compared
that analysis to the Sixth Circuit's preCampbell decision in
Kirk v. Secretary, 108 in which the age criteria of the Guidelines
had been upheld. The Ninth Circuit rejected arguments that
103. 734 F. 2d 1519, 1525 (11th Cir. 1984). The Court has expressly declined in
Broz / to decide how individual evaluations should be done of the effect of
age on the ability to adapt to employment. See 677 F.2d at 1361.
104. 734 F.2d at 525.
105. Id. See also Powers v. Heckler, 738 F.2d 1151, 1152 (11th Cir. 1984). If the
claimant cannot show even a limited ability to adapt, then the Guidelines can
be used as conclusive proof of nondisability. Eley v. Heckler, 724, 726 (11th
Cir. 1984).
106. Social Security Administration, Ofifce of Hearings and Appeal, Interim
Circular No. 176 (Dec. 11, 1984).
107. See, e.g., Kane v. Heckler, 776 F.2d 1130 (2nd Cir. 1985).
108. 667 F.2d 524 (6th Cir. 1981), cert. denied, 461 US. 957 (1983).

85



Age as a Factor in Disability

there were insuiffcient data available to identify reliable
vocational limitations based on chronological age and that the
Guidelines created an invalid irrebuttable presumption, citing
Kirk.109 Interestingly, the court found that the claimanfs
reliance on Broz was "misplaced," given the Eleventh Circuits
modiifed decision in Broz // and subsequent decision in Reeves.
The Court concluded that since the grids, including the age
criteria, can be used as a rebuttable presumption of
nondisability, "the approach taken in Reeves eliminates any
signiifcant conlfict between the Eleventh and Sixth Circuits on
this issue."110 The court carried thispositionwhich is, in effect,
similar to that announced by the Social Security
Administration when it decided to implement Broz and Reeves
in the EleventhCircuitfurther. It rejected an argument that
Broz and Reeves provide greater protection than
Administration regulations which the court found allow a
claimant to "introduce evidence as to his own individual
adaptability to show that the grids should not be applied in his
case."111 It is not clear that the regulations state as much as the
Ninth Circuit suggests, and it will be interesting to see if other
courts will begin to interpret Administration policy to conform
to Broz and Reeves.

Federal Policy on Age Classiifcations and AgeBased
Entitlements

Federal policy on aging deifes simple description. "What
exists is a bewildering maze of policies, programs, regulations,
and servicesa senior jigsaw puzzle."112 The Social Security
Administration^ narrow view of the effect of age, as such, on
the disability determinationprocessthat age affects only the
ability of a claimant to adapt to a new work setting limits the
impact of the use of age classiifcations in this area, whether
used in the MedicalVocational Guidelines or in individualized
109. Calvin v. Heckler, 782 F.2d 802, 805806 (9th Cir. 1986).
110. 782 F.2d at 806.
111. 782 F.2d at 807. The Court cited to 20 C.F.R. sec. 404.1563(a), discussed
at text accompanying note 84, supra.
112. Staff on Subcomm. on Human Services, House Select Comm. on Aging,
96th Cong., 2d Sess., Future Directions for Aging Policy: A Human Service
Model 3 (Comm. Print 1980) [hereinafter Aging Policy].
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determinations outside of the Guidelines. Moreover, it is hard
to argue with the fact that easing disability requirements for
older workers between the ages of 50 to 65 can alleviate the ;
impact of unemployment on this population, which is
particularly vulnerable when employment opportunities
become scarce.113

The use of age as a factor in determining disability
becomes an issue when chronological agebased classiifcations
are established and then used improperly. Two major concerns
emerge: The creation of unjustiifed classiifcations, and the use
of these classiifcations to grant and deny beneifts. The issue of
possible unjustiifed classiifcations is just a speciifc example of
the general concern about age discrimination. The unusual
feature hence is the use of arguably or even likely unjustiifed
classiifcations to grant as well as deny beneifts.

Agebased entitlements for social beneifts and services are
appropriate and are not going to go away. The question is at
what age should particular beneifts and services become
available. Even the traditional age of 65 cannot be justiifed as
appropriate for all purposes. In a recent review of the delivery
of federal beneifts and services to the elderly, a subcommittee
of the House Select Committee on Aging concluded that only
limited services should be provided on the basis of age to
persons under 75; full services should be provided only to those
who are functionally dependent, which should not be presumed
until age 75.114 The subcommittee also suggested that services
for "senior adults" aged 60 to 75 be provided as part of a
general system of services for the population at large, through
socalled "ageintegrated" services.115 In this context, it is
obvious that the age classiifcations used in disability
determinations that begin at 55 or even 50 years of age are out

113. See The Unemployment Crisis Facing Older Americans, Hearings Before
the House Select Comm. on Aging, 97th Cong., 2d Sess. 5976 (1982).
114. Aging Policy, supra note 112, at 4248.
115. /fr. at 4647.
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of the mainstream of federal policy.116 A major distinction
exists, however, in that age groupings under age 65 are used
only as part of the basis for eligibility, to be considered together
with related medical evidence and vocational circumstances.

Federal policy that at the same time opposes mandatory
retirement and supports full agebased entitlements to
retirement beneifts may seem more diiffcult to defend.
However, proponents of both policies, such as Chairman Pepper
of the House Select Committee on Aging, have little diiffculty.
When an oiffcial in the Carter Administration suggested that
an increase in the age at which Social Security Old Age Beneifts
would be available might go along with an increase in the
permissible mandatory retirement age, he replied that
increasing the age for mandatory retirement "permit[s]
competent older workers to remain in their jobs if they so
chose. I am, however, as opposed to forcing an older worker to
remain in the labor force as I am to forcing an older worker out
of the labor force."117

Federal policy in this area can be understood by focusing
on the workers' control over their ability to work. Basing
eligibility for disability in part on questionable age
classiifcations does not force early retirement; rather, early
retirement is made more readily available for those who choose
to apply.118 Similarly, by focusing on the granting of beneifts,
serious concerns about allocations of social services can be
swept away in the name of government largesse. As one court

116. There are, of course, minor beneifts such as "senior citizens" discounts
offered by the government as early as age 55.
117. House Select Comm. on Aging, 95th Cong., 1st Sess., Mandatory
Retirement: The Social and Human Cost of Enforced Idleness 51 (1977). The
oiffcial, Commerce Secretary Kreps, agreed on this point in a reply to the
chairman. Id. at 54.
118. This policy is not without its social and economic cost when people
retire because they can or are expected to retire, even though they are fully
capable of working and can continue to work if they so choose. For a
discussion of these issues, see Strategies to Encourage Older Workers to
Voluntarily Extend Their Worklives, Hearing Before Subcomm. on Oversight of
the House Comm. on Ways and Means, 96th Cong., 2d Sess. (1980).
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stated recently, it had "no problem" in ifnding that a claimant
became disabled suddenly on his 55th birthday because its
"admittedly mechanistic" application of the Social Security
Administration's MedicalVocational Guidelines resulted in an
award of benefits.119

The realities of aging and the need for coherent policy
regarding older workers and employment support attempts to
factor in age as a vocational criterion in determining disability
for purposes of retirement beneifts. To the extent that
chronological agebased classiifcations must be used for the sake
of efifciency and uniformity, there should be more serious
attempts made at identifying and justifying better age
groupings. Moreover, although the voluntary and beneift
granting nature of the result of the use of these age
classiifcations can alleviate some concerns,120 if age is to be
considered fairly in disability determinations, denials based on
a failure to reach a certain predetermined age must be
avoided. This, it seems, is the lesson of the Broz litigation and
the Social Security Administration's purported current policy.
If so, there is in place a system of "ageintegrated" disability
based social beneifts in need only of some reifnement. If not,
future litigation and administrative action should move in this
direction.

119. Davis v. Secretary, 634 F. Supp. 174, 182 (RD. Mich. 1986).
120. Thus, there is nothing like involuntary disability retirement based on
age. Involuntary disability retirement is used in the federal Civil Service, but
only on the basis of mental impairments and only under strict procedural and
substantive rules designed to protect abuse. See Federal Disability Law, supra
note 1, at sec.8.3, 8.4.
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Euthanasia:
/j Empirical Research

on Physician Attitudes*
John M. Stanley

Introduction
It is likely that no single set of decisions causes more

anxiety to more clinicians than decisions to withhold or
withdraw therapeutic procedures that could prolong life. Some
clinicians, as well as some philosophers and medical ethicists,
refer to the clinical procedures that result from that particular
category as "passive euthanasia." Indeed, the British Medical
Association (BMA) employs this term in its ethics handbook.
Some Swedish physicians refer to the procedure as "zeroing,"
while "no code" continues to be the term most used in the
United States.1

One medical ethicist in Britain suggests that we refer to
these procedures as "treatment for dying" as distinguished from
"treatment for living" and thereby include them in a category
with palliative medicine. There is something to recommend
this, since it implies the recognition that the person who is
placed on minimal care is still a patient requiring both
treatment and care. However, there is a certain cold honesty
about the Swedish term reminding us that however much our

The author is the Edward Mielke Professor of Ethics in Medicine, Science
and Society at Lawrence University, Appleton, Wisconsia
* This paper is an abreviated summary of the observations made by the
author at the workshop in his oral report on the issue. Professor Stanley has
since developed the empirical research on a crossnational basis.
1. "No code" logically seems to refer only to emergency procedures like CPR
which otherwise would have codes called, but now is increasingly applied to
other than emergency decisions.
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motives may be those of compassion, we are deciding to do
nothing in a situation where something could be done, hence
"zeroing."

The distinction between active euthanasia and passive
euthanasia makes logical sense for many, and, perhaps more
important, for many others the distinction holds high
psychological importance. However, what is now being referred
to within the United Kingdom as "The Holland Experiment" is
threatening to blur this distinction.

The salient facts about "The Holland Experiment" are
these:
1. Holland has decriminalized active voluntary euthanasia.
This has been accomplished through a juridical process
peculiar to Dutch law in which the Ministry of Justice
simply agrees not to prosecute certain violations of state
lawin this case, any act of terminating the life of a patient
by a licensed physician in which the patient's desire for such
termination was clearly, urgently and competently expressed,
a second physician's opinion sought, and a nurse and
chaplain or ethicist included in the decision process.
Wherever these conditions obtain, the prosecutors will not
prosecute, though technically a law will have been violated.

2. Several versions of legislation are now in the legislative
process in Holland to enact what is now de facto law into de
jure law. Consideration of all versions of proposed legislation
has been postponed until after the elections. It is anticipated
that this issue will be widely debated, but there seems to be
a consenses that some form of law will be enacted in
Holland. There is wide popular support for enabling
legislation to provide a framework for responsible active
euthanasia to be performed by competent trained physicians.
There is also wide medical pressure to see expressed in law
what is now honored in practice. If (or rather, as they
construe it in Holland, when) some form of such legislation
does pass, Holland will be the first country in modern
history to legalize active voluntary euthanasia.

3. In the course of the hearings about both the Ministry of
Justice decision to decriminalize euthanasia and the
impending legislation to legalize it through statute, the Royal
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Dutch Medical Association has published statements that
support legalization and, even more important, they have
declared that they see no legitimate ethical distinction between
active and passive euthanasia.

4. In the meantime the British Medical Association (BMA),
speaking for very likely the clear majority of British doctors,
reiterates its endorsement of the classical distinction between
active and passive euthanasia. It urges that 1) British laws
against active euthanasia not be reviewed at all, and 2)
passive euthanasia (i.e. any form of withholding or
withdrawing of any lifesustaining procedure) should
continue to be debated in the profession.

5. John Dawson, an ethics adviser to the BMA, after suggesting
that active euthanasia may well be taking place secretly in
the United Kingdom, adds: "If any doctors in the United
Kingdom have intervened secretly to end or shorten a
persons life, then it is impossible to leave unanswered Pieter
Admiraal's contention that such a decision should be open,
should follow only upon a request by the patient, and must
be a joint decision by more than one person involved with
the case" {BMA News Review January 1986).
In short, it seems that it will be impossible for medical

practice in the United Kingdom, the rest of Europe, and the
United States to remain unaffected by the Holland experiment.
It seems certain that close reexamination of what is at stake in
the distinction between active and passive euthanasia must be
given high priority by all those interested in clinical ethics.

We need to know just what the patterns of nontreatment
are in various medical cultures and across several medical ifelds
of specialization. We need to know just what we are doing with
respect to nontreatment decisions. How do we feel about what
we are doing? How conifdent are we that current procedures
designed to help us think more about what we should be doing
are sound ones? What kind of new procedures might be
helpful?

We are currently undertaking two different kinds of
empirical research which explore these questions. The study
hypotheses are as follow:
1. The ethical dimensions of medical decisions generally are
best served by maintaining a dialectical tension between
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informed autonomy (reasonably extended) and responsible,
professional paternalism.2

2. Nowhere is the conlfict between autonomy (both extended
and unextended) and professional paternalism greater than
in nontreatment decisions.

3. Whatever truce each of our particular medical cultures
makes with the tensions between autonomy and paternalism,
the most important single factor in actually determining
what happens in nontreatment decisions is, and is likely to
remain, the ethical content of the "professional paternalism."
It is important to know more about what that content is and
how it varies across medical cultures and medical
specializations.

These studies are now in progress and will be extended to a
number of countries in order to obtain a greater variety of
cultural contexts in which these dilemmas are faced and coped
with.

2. The United States is a rightsoriented society. We have used legal
strategies to protect patients5 rights against the irresponsible application of
physicians' ethical paternalism. The medical cultures of much of Europe are
more inclined to try to protect patients from irresponsible paternalism by
making it more responsible. In Europe, the emphasis is laid on professional
codes and avoidance of legal solutions. Autonomy is something that a good
doctor looks after for a sick patient But paternalism, however responsible, is
not enough. While the American rightscentered consumers revolt against
medical paternalism has not been replicated in Europe (and is not likely to
be), something else in European medical cultures must provide the same
function. It would seem that the servicecentered orientation of the health
professions in Europe is irreducibly more paternalistic than its American
counterpart. Although there is a highly developed sense of professional
respect for autonomy, and of the need to guard against the neglect of
informed autonomy, there is little more than this to check abuses of
paternalism.

A sense of professional medical ethics is an important part of every
physician's "professional paternalism." In some it is purely professional,
rigorously secular. In others it is highly informed and supported, either
personally or culturally or both, by an underlying religious tradition or
traditions. Its heart and soul is the sense of professional responsibility
developed in medical training and through the emulation^ of admired
practitioners of one of the proudest of the "learned professions."

This sense of responsible professionalism is, thus, irreducibly paternal
istic. If irresponsible, it can of course do great damage. As part of the art 0/
medicine, it is an invaluable part of every good medicalethical decisioa
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Euthanasia:
ך Killing and Letting Die

the Elderly Patient
:^r":\■ : Martin Levine

Introduction
The term "euthanasia" can refer to a variety of

distinguishable situations wherein someone causally contributes
to a death for benevolent motives.1 That is, where medical or
nursing personnel, or friends or families, or individuals for
themselves, act from beneficent motives so as to allow or cause
an ill or handicapped person, whose life could have been
prolonged by them, to die. Ethical analysis is central in guiding
the actions of those who consider whether to engage in
individual acts of euthanasia, and it is also central to
considering the institutional responses to such practices.
There are four themes to my discussion:
* A particularly topical aspect the current, and apparently

successful, campaign to legalize euthanasia in the
Netherlands, and related developments in the United States.

* Mapping four perspectives that must form part of a
decisionrule on euthanasia. This grid should be useful in
forming a metarule or decision tree for ranking or
combining the differing candidate rules suggested by the
varying perspectives.

The Author is the President of the International Society on Aging, Law and
Ethics.
1. Martin Levine, Elderlaw: Legal, Ethical and Policy Issues of Older
Individuals and an Aging Society, Ch.9  "Death and Dying". Washington,
D.C.: Legal Services Corporation, 1988; President's Commission for the Study
of Ethical Problems in Medicine and Biomedical and Behavioral Research,
Deciding to Forego LifeSustaining Treatment. Washington, D.C.: U.S. Govern
ment Printing Oiffce, 1983.
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*" Euthanasia as a socialpracticehow different ethical
conclusions may be drawn on the social level from those
drawn on the level of ethical judgement of the actions of the
individual physician. This point leads to a conclusion about
decriminalization.

► The rights protectionprinciplean attempt to move from
the level of ethical claims to that of effects in the practical
world.

Case Examples
Situations raising the problem

There are a number of situations, involving all age groups,
where the possibility of euthanasia can be an issue. Among
newborns, euthanasia is sometimes considered when the child is
born with a fatal condition, or a condition involving extremely
poor quality of life, especially when poor prospects for quality
of life are combined with the accident of an independent
supervening lifethreatening illness. Among adults, the
possibility of euthanasia is sometimes considered when the
medical condition is such that survival is unprecedented, when
there is intractable severe pain, or when (as with newborns)
poor life quality is combined with some unrelated life
threatening illness. Related issues are raised when
patientsJehovarfs Witnesses forexampledecline life
sustaining treatment.

Similar situations typically involve the elderly, for whom
active or passive measures leading to death are sometimes
considered in situations defined by poor life quality, advanced
senile dementis, persistent unconsciousness or vegetative state,
hopelessness of medical situation, imminent death, or the low
level of brain functioning which is now deemed, by definition,
brain death.
Examples2

"William Bartlette, 70, was suffering from numerous
ailmentsemphysema, chronic respiratory failure,
arteriosclerosis, an abnormal ballooning of the main artery
2. Valerie Lezin, "The Boundaries of Life", California Lawyer 5(11)
(November 1985): 35.
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passing through his abdomen to his legs, and a malignant tumor
in the lung. He also had a history of depression and alcoholism.
Bartlett checked into Glendale Adventist Medical Center in
1984 for treatment of his depression. While there, his lung
collapsed and he was put on a ventilator. Although Bartlett
said he didn't want to die, he also said he didn't want to remain
connected to a ventilator. The hospital and attending
physicians refused to disconnect him from the machine." The
matter was brought to court. The judge ruled that the patient's
decision was controlling, and that in future situations doctors
could follow patients' instructions without advance court
approval.

"After a 1981 operation at Kaiser Permanente Medical
Center in Los Angeles, the55yearold Herbert slipped into an
irreversible coma, and was placed on ventilator and feeding
tubes. Herbert had, in the past, expressed a wish to be kept off
lifesupport machines. His family asked that the lifesupport
system be disconnected and the physicians acquiesced. Herbert
died six days later. The Los Angeles district attorney's office
filed murder charges against the two physicians. The appellate
court dismissed the charges, ruling that a patient's own desires
should guide the surrogate decisionmaker. And if the patient's
choice cannot be ascertained, the court said, the patient's best
interest should guide the surrogate. Under this standard, such
factors as the relief of suffering, the preservation or restoration
of functioning and the quality as well as the extent of life
sustained may be considered. The court said that the doctor
could rely on instructions from the family."

"Ura Peter Haemmerli, Chief of Medicine at the Triemli
City Hospital in Zurich, a man of stature and impeccable
credentials, was arrested at his home in Zurich on January 15,
1975, accused of murdering by starvation an unspeciifed
number of unnamed elderly patients at his hospital. The
accusation was brought by a journalist ... whom he told in an
interview that patients in an irreversible coma were sustained
on saline and water alone."
Values

In the type of situation illustrated by these examples, there
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are several rival values that may be rights: First is the value of
life itself.

Second is patient autonomy. It is highly valued in part
because it is associated with a cluster of other values: Liberty,
democracy, equality, the very idea of rights. It can be
considered a good in itself, and also a way to maximize
individual happiness or satisfaction. It may thus, in a
utilitarian sense, contribute to maximizing the welfare of
society.

Another rival value is that of medical paternalism. This
entails physicians' performing their basic function of health
care. They are to act according to the principles of beneficence
and nonmaleifcence. The decisionmaking authority is
allocated to the doctor, as the doctor has professional
competence and is wellmotivated, and the patient is impaired.

These values emphasize authority. Authority allocates
power to make decisions, so that we accept the decision without
independently asking whether it is right.

Patient autonomy has been described as a pipe dream, not
possible because of the patient's transference and anxiety. We
might also want to deny that patient autonomy is altogether
ethically desirable, because it ignores the moral claims of others
in the situation. Paternalism may also, strictly speaking, not be
possible, because of countertransference. Paternalism is not
ethically desirable because it may ignore cost/beneift
calculations involving other patients, and because it denies the
patient the same liberty afforded to others.

Further, there are system or community values with non
individual orientations: The demands of the national system of
health care, our ideas about the usual family pattern, consensus
on how much suffering is permissible, and society's demand for
economy.

These approaches do not capture the flavor of much that
happens or should happen in the care of the elderly. There are
also other values which do not primarily concern authority or
the system. Perhaps we should talk, not of paternalism, but of
maternalism, another value based on love, that involves also
balancing. out demands of others, along with respecting
autonomy, and care.
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The Legalization of Euthanasia in the Netherlands
Current developments on euthanasia in the Netherlands

and in the United States are breaking new ground. The Dutch
viewpoint can shed a new light on the issues outlined above,
even though we do not yet have the beneift of much experience
under the new legal regime.

There have been important recent developments in
relevant institutional positions. The ethical authorities of the
American Medical Association have recently extended their
approval of allowing patients to die. Roughly put, they
previously allowed discontinuance of extraordinary treatment
when death is imminent, and now also permit discontinuance
of even provision of air, food and water, for those in an
irreversible comatose state. Their position parallels a handful of
recent American court decisions.

Even more striking are the developments in position on
euthanasia taken in the Netherlands by the medical association,
the highest court, the prosecutors, and quite likely soon the
legislature.3 In a case not yet well known in the United States,
Pieter Admiraal, a prominent Dutch physician, undertook
activeeuthanasiadirectkillingon an elderly patient of his,
at her request and with the approval of her family, under
conditions where her quality of life was quite poor. He then
reported the matter to the authorities and was prosecuted.
After the Dutch supreme court ruled that the situation did not
constitute homicide, the Dutch prosecutors announced a policy
of abstaining from criminal prosecution in similar cases. The
Dutch medical association approved of the ethical stance, and
hundreds of similar cases have now been reported. The
national legislature is expected soon to adopt an amendment to
the criminal code explicitly legalizing such euthanasia, with a
debate now ongoing as to whether it is to be restricted to
situations where death is imminent or allowed more broadly in
hopeless cases.

3. See "An Open and Gentle Death?" BMA News Review 2223 (January
1986), and the Supreme Court of the Netherlands' judgement of November 27,
1984, concerning the euthanasia of Maria B.; James Rachels, The End of Life:
Euthanasia and Morality (1986).
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Philosophers such as Rachels have previously argued that
there is no signiifcant ethical difference between injecting a
poison and withholding treatment necessary to preserve life.
Where meaningful life had ended, the family consented and no
contrary wish of the patient had been recorded, he approved of
euthanasia in either form. Yet an endorsement of active
euthanasia on such reasoning has been rejected by other
ethicists. It has also been rejected even by the American judges
and doctors ready to permit other extreme measures in such
situationssuch as withholding of food and water. The specter
of Nazi programs labeled "euthanasia" and the fear of eroding
traditional reverence for life are common arguments given for
rejecting active euthanasia even by those who approve letting
certain patients die. It is therefore especially signiifcant that a
civilized Western nation is ready to authorize direct euthanasia
in certain situations. Examination of the Dutch debates and
experience to date may prove illuminating for those whose
arguments on the subject have been up to now drawn from the
hypothetical and theoretical.

MultiplePerspective Grid for Analyzing Euthanasia
Ethical alternatives

In considering these various situations, two ethical positions
at endpoints of a spectrum can be deifned. Theoretically, one
might believe that it is acceptable for anyone to kill anyone else
if he thinks the second person would be better off dead,
whether for that individual's good or the general society's good.
Nobody in fact is arguing for that position, which is merely a
straw man raised by opponents of much more moderate
positions.

Some do believe that doctors should do everything possible,
using high technology medicine, to keep the sick and dying
alive as long as possible, no matter what. This may be the
practice of some doctors, and the wish of some persons
contemplating their own deaths.

The euthanasia discussion is in large part a consideration
of ways to get away from this second alternative, without going
to the ifrst extreme position. In this search for an acceptable
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intermediate ethical stance, a host of alternatives have been put
forward.

Comparison of alternative ethical positions has been
clouded by inconsistencies of terminology. The available
conceptual distinctions are marked by labels that are not
descriptive but instead embody condemnation or approval, so
that writers on the subject often select terms and define their
scopes based on the slant of their own perspectives. Consider
the example of withholding food and water from one unable to
take nourishment independently. Those who approve of that
practice will apply to it the label of "letting die". Writers who
condemn that practice will apply to it the label of "killing". Or
consider the example of withholding "heroic" treatment from a
patient who is surely dying. If the label "suicide" is regarded as
condemnable (say, on religious grounds), writers who approve of
the practice will avoid applying that label to the practice. If, on
the other hand, the label "suicide" is acceptable (perhaps
because in some country it is lawful), another writer may apply
the label to the same situation to indicate that it is approved.
Four perspectives on euthanasia

The alternative ethical arguments that can be offered to
stake out an intermediate position on the spectrum are diverse.
They can be mapped as falling along four perspectives.

The four perspectives defined here concern: The quality of
the patient's life, the doctor's motive, who has authority to
decide, and distinctions such as that between killing and letting
die.

Quality of life: From this perspective, everything turns on
the individual's state. Different terms are used: Quality of life,
the existence of "biological life", whether the individual still is
a "person."4

The patient may have prospects only for a poor quality of
life (pain, cognitive loss, etc.). He may be in a terminal state, or
non compos mentis or unconscious. He may be in a persistent
vegetative state, or indeed have such reduced mental
functioning as to meet the criteria for brain death.

We may say we are seeking the patient's best interests. This
4. Compare Robert A. Burt, Taking Care of Strangers: The Rule of Law '"
DoctorPatient Relations. New York: Free Press, 1979. pp. 121.
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may be deifned in terms of the patienfs interests as the patient
would deifne it, as some objective test of an ordinary person^
interest, or an intermediate test of a particularized medical
judgment.

The Harvard School of Public Health has identiifed a status
of irreversible, irreparably ill patients whose death is
imminent expected to occur within two weeks. While Alex
Capron has argued that there are no reliable predictors of death
until the last moments, others have conifdence in ratings such
as the Bristol score, Oxford score, or APACHE (Acute
Physiological and Chronic Health Evaluation.)

There is a Catholic concept of "extraordinary" treatment,
which may be terminated. This has been reifned into a concept
calling for a comparison of the beneifts and costs of the
treatment, to see if the achievable quality of life is worth the
candle. It is under this rubric that the Catholic analysis would
consider the needs and wishes of others, who might include
family, lay caretakers, healthcare staff, the hospital, other
patients, and the general society.

Killing and letting die:5 Under this rubric, everything turns
on how the death occurs. There are a number of traditional
distinctions: A distinction between "active" and "passive"
euthanasia that draws a line between action and inaction; a
distinction between withdrawing (treatment already started)
and withholding (not starting); a distinction between ordinary
and extraordinary treatment; a distinction between letting die
and killing; distinctions among withdrawal of treatment
necessary to survive (assisted breathing, provision of food and
water), treatment for digniifed death, or withdrawal of
medically useless treatment; a distinction between prolonging
life and prolonging dying; one between burdensome and non '
burdensome treatment; between death with dignity and ;
undigniifed death. j

Applying these perspectives, some argue that when
euthanasia is appropriate, it should be done in the easiest, most
painless, most digniifed way, which will involve active killing.
Others believe that active killing is always prohibited, but that
5. See Tom Beauchamp <cf James Childress, Principles of Biomedical Ethics.
New York.1 Oxford University Press, 1983, 2nd ed. pp. 115126.
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a doctor may by withholding/withdrawing treatment cause
death.6 Variant conclusions are that doctors must give food and
water, but may withhold/withdraw assistance in breathing. Or
that he or she must give food and water and assistance in
breathing, but maywithhold/withdraw all medical treatment,
giving comfort measures only. Or that he or she must give
medical treatment necessary for digniifed death, but otherwise
may withhold treatment. (A wise geriatrician I met said that
even for a patient who was being allowed to die, treatment
might be undertaken to allow the death to be more digniifed.)

The Massachusetts General Hospital, under its system for
"optimum care of the hopeless ill," classiifed patients: Class A
received full treatment, as did Class Bthe latter to be
reviewed daily. For Class C patients there would be selective
limitation of therapeutic measures: This might well mean no
CPR. For Class D, all therapy would be discontinued; for
example, a ventilator would be turned off. Class D would
include both those who were braindead but we need no
special theory to stop treating the dead and those for whom
there is no reasonable possibility of return to a cognitive or
sapient life.

We might make further distinctions within this Class D:
For example, Dl, provide comfort care only and await death
by the processes of the disease. D2, D3 withhold
ventilation, food, or food and water. D4 administer a lethal
substance or air bubble. Here major cleavages exist; vast
chasms separate .differing positions. Most people think there is a
vast distinction between active euthanasia, like injecting a
lethal substance, and passive euthanasia, like withholding
treatment. But many philosophers conclude there is no such real
difference. When we purposely withhold what is necessary to
prolong life, we are causing death. Once we have decided to go
thus far, they think that if we can do so more humanely with an
injection, we should do so.

Among those who would limit what doctors do to
withholding treatment, there is a similar sharp disagreement
over food and water. If patients are unable to feed themselves,

6. See Guidelines on the Termination of LifeSustaining Treatment and the Care
of the Dying. New York: The Hastings Center, 1987.
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and we have decided to withhold other treatment necessary to
continuedlifeincluding assistance inbreathingmay we also
withhold nourishment? Many doctors and several courts of law
have said we may do so, but other doctors and ethicists disagree.
Daniel Callahan, director of the Hastings Center, has argued
that we must not tamper with the basic human instinct to feed
the hungry and helpless.

For myself, I would rather allow painless death by injection
than slow starvation.

Motive: In still another perspective on euthanasia, a crucial
distinction is based on the mental purpose of the actor. A
widelyheld distinction is between beneifcent and non
maleifcent motives on the one hand, and on the other hand
selifsh motives, or those intended to beneift third parties or the
greater society, rather than the individual patient. An
additional distinction, made primarily in Catholic moral
writing, is between intended consequences and anticipated
consequences. Thus, given other restrictions, a doctor
sometimes may take actions that will have death as anticipated
sideeffect, even though physicians are morally prohibited from
intending the death of the patient as their purpose.

Most nonCatholic philosophers reject this principle of
double effect. The law usually equates expected consequences
with intended ones, and holds the actor equally liable for both.
Nevertheless, we all accept some version of the principle of
double effect. We accept as moral a builder who undertakes to
construct a bridge or highrise even though he can predict
statistically that, even with as safe a project as possible, two or
three workers will be killed over the course of the work. The
law does not regard the builder as a murderer. At the same
time, we would abhor as a moral monster any builder who
undertook a project for the purpose of killing workers.

I appreciate the Catholic idea that implies that an injection
given to cause a patient's death should be one with a dual
effect, both to alleviate pain and to bring about death. 1

approve of the example of Sigmund Freud who, after bravely
undergoing years of pain from his cancer without narcotics,
ifnally, while dying, asked for and received from his doctor a
dose of morphine that was, expectedly, lethal. I ifnd such a.
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direct, dual action the most comfortable. I cannot fool myself,
however, into thinking that the doctor in such cases can
actually intend only the painrelief, with the death merely an
anticipated sideeffect.

Authority: The permissibility of the practice may turn on
who decides. Among the possible decisionmakers are the
patient, at the time or in advance; a surrogate for the patient,
who may be an agent of the patient appointed by himself or by
the court; a representative of larger society, whether a patient
advocate or a court; or members of the health professions. One
intriguing suggestion is that of Robert Burt, Taking Care of
Strangers (1979), who suggested that the legal authority to
decide should be left uncertain, so as to promote dialogue.

Within the perspective of patient decisionmaking, there is
a position in which everything turns on patient autonomy. In
the laws of some jurisdictions, an individual may commit
suicide; by an extension, it is argued that others may assist the
wouldbe suicide. Thus a conscious rational person may ask the
doctor for death, and the doctor may grant it. By further
extension of this logic, for an individual no longer compos
mentis , his or her prior decision may be followed. That earlier
decision may have been formally expressed by the living will
statutes now widely adopted, or may be expressed by a
surrogate appointed under the now common statutes providing
for "durable" powers of attorney. Or that earlier decision may
have been expressed informally. By further extension, if the
individual has not previously made the decision, a surrogate
can nevertheless act for him. Such surrogates, recognized
informally or designated by public (court) appointment, may
try to decide as the individual would have, had he or she been
faced with the choice.

As some apply this perspective, there is a limitation that
the individual must decide rationally, or that the substitute
decisionmaker should decide in the objective best interests of
the individual. Then we are shading over to another decision
rule: That of seeking the individual's best interests.

Within the perspective of authority, a rival position exists
to decisionmaking by thepatientthat is, decisionmaking by
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the professional, either alone or in association with the other
members of the health care team.7 This is said to be largely the
practice in Great Britain, though we will know more when we
see the results of the survey of British medical practice being
planned by Professor John Stanley of Lawrence University.*

Clinicians can simply act as substitute decisionmakers
doing what they believe to be in the patient's best medical
interests, even if the patient does not fully understand or even
desire such a course to be followed. This type of medical
paternalism is commonly practiced in America too, even if it is
not ofifcially acknowledged or legally sanctioned.

A third point on the perspective of authority represents
decisionmaking by the patient's family, which is said to be
largely the American practice.8

In many cases, the family members who are close to the
patient are already making decisions about the patient's
welfare. It is natural for the physician to turn to them when he
seeks authorization to provide medical care. Indeed, family
members may feel that it is their right to have such
decisionmaking authority. However, unless a family member
has been authorized by state law (which is so in only a few
states), or has been specifically appointed by a court to be the
patient's guardian or conservator, he or she does not have legal
authority to make treatment decisions.

The laws of a few American states do contain guidelines as
to who, in order of priority, makes treatment decisions on
behalf of a terminally ill mentally incompetent adult who has
not executed an advance declaration. The Virginia statute
states that the decision is made by agreement between the
attending physician and the patient's agent. There is an order
of priority of such agents, designated by the Virginia statute,
for examplea courtappointed guardian, if one exists; a proxy

7. Albert Johnson, Mark Siegler and William Winslade, Clinical Ethics: A
Practical Approach to Ethical Decisions in Clinical Medicine. New York:
Macmillan, 1986 (2nd ed.).
8. Arnold Rosof, Informed Consent: A Guide for Health Care Providers. Aspen:
Aspen Publishing, 1981; and the Johnson, Siegler 8c Winslade book.
*See pp. 9194.
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designated in advance by the patient, if one exists; and then a
consensus of any of the following, provided they are reasonably
availablethe patient's spouse, adult child or children, parents,
or other nearest relative. Similarly, the Oregon statute states
this order of priority: Patient's spouse, guardian if any, majority
of available children or patient's parent. When none of these is
available for consultation, the attending physician may act.

Louisiana and New Mexico have provisions (Alabama has
somewhat different ones) for a terminally ill minor. The
declaration may be executed by a parent or guardian, or an
adult spouse, on condition that there is no actual notice of
"contrary indications" by the terminally ill minor or
opposition from any other members of the group of parents,
guardian, or adult spouse. The court must be petitioned to
certify the declaration; it will appoint an attorney to represent
the minor, and it may hold an evidentiary hearing.

The role of family members in the decision to withhold or
discontinue artificial life support can be expressed in varying
ways; for example a North Carolina 1983 amendment changed
the language from "at the request of" family members, to "with
the concurrence of."

Planning
Preventive ethics

To the extent the crucial perspective is autonomy and the
patient's own decision is vital, there is opportunity for what we
can call preventive ethics, or preventive law, an analogy to
preventive medicine.9 What is necessary then is that the patient
has the opportunity to consider and decide upon such issues in
advance of need. Each doctor can take the responsibility to
discuss these questions with his or her patients. The patient's
family and other significant persons (family lawyers or
clergyman or the like) should be involved. A physician can
encourage patients to express their decisions by signing legally
effective documents.

9. Compare the concept of "preventive law" fostered by Professor Brown.
See Louis M. Brown 8c Edward Rubin, Manual of Preventive Law. New York
PrenticeHall, 1950.

107



Euthanasia: Killing and Letting Die

This exercise can obviate or reduce ethical problems and
legal dififculties later on; therefore, such planningahead is an
important preventive measure.

Moreover, provision for such individual planning should be
built into the health and social care system. When information
is distributed to individuals about to retire, or who are
disabled for example when unions or others provide pre
retirement counseling these topics should be discussed.
Elderly volunteers may well be available to discuss these topics
with the whole cohort of aging persons.

The opportunity to discuss fears and conlficts about the
processes of dying can have positive psychological value for the
individual older person, and for his allies and sympathizers. He
should beneift from having his own thoughts ventilated and
from learning pertinent information, and beneift also from a
greater sense of empowerment and conifdence in the fairness of
the decisionmaking process. There are values and psychological
beneifts even if the documents relating to terminal illness are
never put into effect. As Bok points out, these documents enable
the patient to retain some control over what happens at the end
of life. They do so at a time when the individual is undoubtedly
competent, and thus spare the patient the burden of choice at
the time of crisis. They also can relieve the anxiety or guilt of
family and doctors.

If we know what almost all patients want, and the geriatric
professions and society agree that it is proper, then is there any
need for advance directives and powers of attorney? The law
can be framed in accordance with what is presumed to be the
general view. Some English doctors say there is no need for
advance directives in their country, as without any such
documents they already act to withdraw treatment in situations
to which such documents would apply. Nevertheless, as just
mentioned, patients approaching old age, and their allies and
sympathizers, may feel more comfortable drawing up such
documents. And it is important to provide for the exceptions,
so that minority wishes will be honored.
The American Law

Advance Directives: The idea of a "living will" has gained
wide currency. In the United States there is a widespread
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movement authorizing what are often called "advance
directives to physicians,"10 and a working party of Age Concern:
England is studying the topic in depth.

As of 1984, twentythree of the iffty American states
adopted laws with names that refer to "Living Wills" "Natural
Death," "Death with Dignity," "Life Prolonging Procedure,"
"Withholding or Withdrawing of LifeSustaining Procedures,"
"Right to Die", or "Rights with Respect to a Terminal Illness".
These laws are based on the right of adults to control decisions
concerning their treatment. They extend that right through
legal recognition of an individual's advance written declaration
directing physicians to withhold or withdraw lifesustaining
medical treatment in the event of terminal illness or injury.
Such treatment includes respiratory assistance, artiifcial
maintenance of blood pressure and heart rate, and (as spelled
out for example in the Wisconsin law) "blood transfusion,
kidney dialysis and other similar procedures."

Such statutes also give effect to oral instructions, if properly
witnessed.

The declarations may be revoked easily; in some states,
even if the patient is otherwise legally incompetent.

In a jurisdiction that has no such law, it is unclear whether
the declaration has any legal effect. Under the statutes, however,
health professionals who comply with the declaration and
withhold or withdraw lifesupport are protected from both civil
lawsuit and criminal prosecution. Furthermore, it is generally
provided that the physician must comply with the patient's
directive, or else transfer the patient to another physician.

In most of the laws, the diagnosis of a terminal condition
must be conifrmed by one or two additional physicians before
the living will can be implemented.

Several states provided that the declaration is not valid
while the patient is pregnant, i.e. a physician may not terminate
life support of a woman who has so directed if the action would
also cause the fetus to die.

All state laws stress that comfort care, including pain relief,

10. See Handbook of Living Will Laws: 1987 Edition. New York: Society for
the Right to Die, 1987.
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will be continued for patients after lifesupport is withdrawn.
In the laws of ifve states, there is an important exception to the
lifesustaining procedures that can be withheld under the
declaration the administration of nourishment or sustenance.
Thus, while respirator support of breathing can be withdrawn,
in those states artiifcial feeding can not. The Wisconsin statute,
for example, excludes from procedures that can be withdrawn
"the provision of lfuid maintenance and nutritional support."

The Vermont statute goes further than the others in that
the declaration may request that "medication be mercifully
administered to me to alleviate suffering even though this may
shorten my remaining life."

The Mississippi law restricts the deifnition of terminal
condition to one that causes "severe distress or
unconsciousness," that offers "no expectation that the declarant
will regain consciousness or a state of health that is meaningful
to the declarant" and that but for the use of lifesustaining
mechanisms would lead to immediate or imminent death. The
Wisconsin law deifnes a terminal condition as one that
"reasonable medical judgment ifnds would cause death within
thirty days, regardless of the application of lifesustaining
procedures."

The Florida statute expressly includes the patient's right to
have lifeprolonging treatment provided as well as withheld or
withdrawn"a stipulation which has not seemed necessary to
drafters of other living will laws".11
Proxy provisions

When a patient has not executed a living will, may
someone make those decisions as an appointed agent? The
common law on powersofattorney provides that the power
lapses when the individual is non compos mentis, as a protection
to individuals who are no longer able to supervise their agents.
The common law is now superseded by statute. Laws in all iffty
of the American states, and a law about to go into force in the
United Kingdom, provide for what in Britain is called
"enduring" powers of attorney and what the Americans call a

11. Society for the Right to Die.
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"durable" power of attorney.12 These authorize an individual to
create a "springing" power, so to speak, that will come into
effect only when they are incompetent, as well as a power that
comes into effect earlier and survives the beginning of
incompetence. Some jurisdictions specifically provide that an
enduring power of attorney may be created to make health care
decisions for the individual, and some are more speciifc and
state that the agent may be granted authority to authorize the
withholding or withdrawal of lifesustaining treatment. The
source of the agent's power is the appointment by the
individual. The agent acts for the individual, and the agent is
either under specific instructions by the individual how to act,
or is supported in making the decisions that the individual
would make if able to do so. Under the British law, the agent
must seek court ratiifcation of the decision to withdraw life
sustaining treatment.

The natural death laws of a few states permit the advance
designation of a proxy to make decisions on behalf of a dying
patient who is then incompetent. The North Carolina 1981
amendment covered a dying patient who is mentally
incapacitated as well as one who is in a persistent vegetative
state.

The New Mexico statute was amended in 1984 to apply to
patients in irreversible coma, in addition to those in terminal
illness.

The California Natural Death Act has the troublesome
requirement that it must be executed at least fourteen days
after a conifrmed diagnosis of a terminal condition. Thus if the
document is signed too early, while the patient is healthy or
before a terminal condition is diagnosed, the clause is void. But
if there is a delay until the clause may lawfully be executed, the
patient may no longer be in mental condition to sign it.
Nevertheless, this provision speaks to an ethicallyimportant
concern. A person who executes such a document while
healthy may have a very different judgment when death is
more imminent. Similarly, Ronald Dworkin has argued

12. See Suzanne FullertonWest, "Practical Experience with Durable Power
of Attorney for Health Care", in Estate Planning. Berkeley: Continuing
Education of the Bar, 1986.
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(unpublished) that the decisions on such matters made by a
person while competent have no validity when the individual is
in an advanced stage of Alzheimer's disease. We disagree with
Dworkin and ifnd the California provision unwieldy.
Nevertheless, it is important that if possible, an earlier decision
be reviewed as death draws closer. A patient's change of mind
to request more active lifesustaining measures should be
honored.

The California Uniform Durable Power of Attorney Act, as
amended in 1983 to cover health care, does speciifcally
authorize the agent to refuse lifesustaining treatment while the
patient is incompetent, and the refusal may be based on the
patient's prestated wishes concerning "any types of treatment
or placements that [he or she does] not desire."

Euthanasia as a Practice
This topic does not constitute a guide for the actions of

those who consider whether to engage in individual acts of
euthanasia. Instead, the priority here is to consider what can be
said to aid the decisions of institutions with the authority to
deifne enforceable behavioral standards, including hospitals and
medical associations, and notably the legislatures, courts and
prosecutors who deifne the criminal law. There may be a
difference between the ethical advice one offers to the
individual doctor, and the recommendation to the criminal
prosecutor.

Some believe that the ethical analysis is the same for all
persons whatever their social roles, but a rolesensitive ethical
conception argues that ethical obligations may be different, say
for a doctor, than for people in general, and different for
individuals than for social institutions.

On the level of social institutions, the analysis of the ethical
controversy, to be useful, must provide conclusions even when
there is no community consensus on a governing decisionrule.
The philosopher John Rawls, in a recent H.L.A. Hart lecture at
Oxford, suggested that a political philosophy in a modern
democracy must be suiffciently independent to be accepted and
used by people with widely differing moral and religious
commitments. So too, the guidance for legal and medical
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institutions on such a controversial matter as euthanasia should
be such as can be accepted by a broad range of the
communitythose who subscribe to different religious beliefs
or none at all, those who are utilitarians, and those who believe
in human rights. Even when no one perspective can be
authoritatively proclaimed as providing a substantive rule of
decision, it can be an important contribution to provide a map
to facilitate an ethical decisionprocess, and to recommend the
preferred social response under conditions of ethical
uncertainty. When considering euthanasia, different people will
approach the topic with different background preferences, each
of which is a candidate guideline for doctors and social
institutions.

These background preferences are the values or rights
spoken of earlier: for life, or for freedom, for paternalism, or
for autonomy. A preference for life is held by some with
literally a religious intensity. American Catholic bishops, for
example, crusade against abortion as equivalent to the Nazi
Holocaust, and speak of euthanasia as simple murder. A
preference for freedom speaks against state interference with a
handsoff attitude that restricts the scope of the criminal law as
sharply as possible, and leaves the individual actors to work out
their affairs on their own. Preferences for medical
professionalism and for patient autonomy sharply contrast in
their designation of the person with decisionmaking authority
in euthanasia situations.

The approach I am now presenting is to be contrasted with
the alternative of legalizing euthanasia with explicit social
approval of the practice and of its instances.

This analysis leads to invoking the concept of
decriminalization. Perhaps there are situations in which
euthanasia is condemnable under sound ethical reasoning, but
for which an actor who undertakes euthanasia should receive no
societal condemnation, neither criminal punishment nor
professional discipline. Our criminal law already has the
concept that certain actions, although not justiifable, are
excusable, and other actions which are legally criminal and
subject to a judgment of guilt, nevertheless in practice do not
lead to imposition of punishment.
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On the other hand, perhaps there are individual acts of
euthanasia that are ethically excusable considered in
themselves, but which should be forbidden by society to avoid
encouraging undesirable extensions, to maintain socially
necessary taboos against killing, or to avoid harmful effects on
the morale of health professionals or on sympathizers of the
objects of euthanasia.

Consideration of the ethics of the practice, rather than just
of individual acts of euthanasia, requires consideration of the
effects of acceptance of thepracticeon the sympathizers of
those allowed/caused to die, on nurses and others charged with
the duty of aiding the sick, on those who anticipate they may be
in the same situation (and may themselves want "death with
dignity" or want to postpone death as long as possible), on
others considering yet further extensions of the practice of
euthanasia, and on those who put their lives in the hands of
doctors.

In considering the response of the public authorities to
euthanasia, a multifaceted notion of the roles of criminal law is
also relevant. The criminal law can mean different things.
Crime could be actions the state condemns and denounces,
actions which authorize police intervention, or actions upon
conviction for which the state may take control of and imprison
the actor. Society could unpack these three meanings. Certain
forms of euthanasia, for example, could still be legislatively
denounced, yet removed as occasions for police and criminal
courts to intervene. The idea of decriminalization differs from
that of legalization, because it suggests the absence of societal
approval. Organized society may sometimes disapprove a
practice, yet ifnd reasons to withhold its hand and abstain from
authorizing the arrest, prosecution or imprisonment of those
who engage in the practice.

The institutional responses to the causing of death under
various circumstances already range from declaring it
mandatory (as in capital punishment), to declaring it justiifable
or excusable (differing ideas, either of which would lead to an
acquittal), to employing the concepts of mitigation or partial
decriminalization (which would lead to a lesser punishment), to
nonpunishment (which would lead to a token verdict of guilt,

114



.M Levine

followed by release without imprisonment or ifne) or to full
decriminalization by deifning it as outside the scope of the
criminal law (as in the manufacture of cigarettes, which causes
hundreds of thousands of deaths each year).

The practical result of this line of reasoning might be
something like the following. First, we as a society would
abstain from setting up court procedures through which society
would formally authorize individual acts of euthanasia.
Nevertheless (second), we would withhold prosecution or
professional discipline of doctors who performed even active
euthanasia in situations meeting certain requirements, still to
be spelled out.

Third, in cases of "mercykilling" by family members and
lay caretakers out of the hospital, we would provide a plea of
mitigation.13 The requirements for the plea by the layman would
include elements from each of the four dimensions we have
identiifed. It applies to one who acted solely out of motives of
mercy to provide an easy death to someone who was thought to
be, and actually was, dying in a painful, or prolonged and
undigniifed manner, and who requested or at least did not
object to the action. For such a person, the law could authorize
the prosecutor at his or her discretion to withhold charges. If
charges were brought, the jury would be authorized to convict
for a lesser offense and the sentencing judge directed to
withhold imposing imprisonment or ifne.
The Rights Protection Principle

The value Of patient autonomy has found expression in
American law in what can be termed the rights protection
principle,14 which has two aspects: Patient rights and patient
advocacy. This principle relates to euthanasia, because whatever
conclusions we come to, in order to give them a practical real
world effect it is necessary to have some mechanism for rights
protection.

In America, the idea of "patients5 rights" has led to an
emphasis on the ethicallyproper claims of patients, including
13. Compare the proposal of Rachels, cited above.
14. See Martha Lyon and Martin Levine, "Ethical Conflicts at the Interface
of Psychiatry and Advocacy", Hospital and Community Psychiatry 35 (1984):
665666.
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their right to treatment, right to refuse and control their own
treatment, and right to privacy and dignity. The patients'
rights movement has led to the recognition of these claims, not
just as ethical rights or claims, but as legallyrecognized rights,
declared by the law. They are mandatory and not discretionary.
The rights are often legally enforceable in America: There are
correlative duties of doctors and hospitals. In cases in which
professionals and institutions do not conform to those legal
duties, remedies can be sought either administratively by
government agencies, or in the courts of law by the patients or
their families.

To give effect to patients' rights at the bedside, in many
parts of the health care system in America there are patient
advocates, sometimes called ombudsmen, case managers, or
patient representatives. These may be lawyers, nurses, social
workers or speciallytrained lay people. They may be employed
by hospitals, by higher administrative levels, or by independent
agencies. They participate in health care decisions, not as part
of the health care team dedicated to the medical best interests
of the patient as deifned by the physician, but to protect and
defend the legal rights of the patients.

The rights protection principle is quite controversial in
America: Many health professionals resent having lawyers or
lay advocates interfering, as the doctors see it, with medical
decisions. The theory underlying the rights protection principle
is that it is society, not the medical profession, that makes the
great decisions as to who has authority to make what choices,
and as to what are the appropriate criteria for choice. Society
speaks on this allocation of authority, when it does so formally,
through the institutions of the law. When society has allocated
authority, its allocations are to be enforced.

Even if we were to accept the rights protection principle, it
is logically secondary to the substantive issue of what rights
and interests should be recognized. The principle leaves open,
for example, whether we should give priority to the patient's
rights to the treatment he or she objectively needs, or the rights
to refuse treatment.

If we do place special value on the patient's authority to
decide, then planning has great value. Without a preventive law
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approach, it is diiffcult to give effect to the patient's decision.
For example, in an American study by Bedell and Delbanco,
68(X> of doctors performing cardiopulmonary resuscitation
thought they knew their patient's attitude to CPR. But
interviews with survivors showed that the doctors were
frequently wrong. Moreover only 190/0 of the patients got a
chance to discuss CPR in advance with their doctors; only 3396
of families were consulted. The conclusion is that doctors who
think they can carry out their patients' wishes because they
assume they know them are frequently in error. There should
be a system of consultation in advance, as a regular practice.
Such consultation should be repeated if possible as the
likelihood of death grows closer, to see if the patients retain the
same decision. A patient's change of mind so as to wish more
active lifesustaining measures should be honored.

Thus, if we apply the idea of preventive law and the rights
protection principle to the practice of euthanasia, we conclude
that patients should be consulted on their wishes in advance of
crisis. Moreover, theruleswhatever theyareshould be
spelled out by the law, should be enforceable through the courts,
and some system should function at the bedside to see that the
rules are actually followed in practice.
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Law and
o The Vulnerable Elderly:

The New British Proposals
Leo Goodman, LL.B., Barrister at Law

Introduction
The recognition has come lately to the public conscience1

that major social policy problems will be posed during the next
20 years by the changing age structure of society, with an
increasing number, both in absolute terms and as a proportion
of the population, of elderly and dependent people. Current
preoccupations, rightly, center on the level and nature of
provision. There is concern to enable the elderly to 'stay put' in
their own homesa policy of community care with
consequent emphasis on domiciliary support for the elderly and
their carers. There is concern too, to provide greater comfort
and dignity for those in long stay hospitals and residential
homes provided both by local authorities and the private and
voluntary sectors. The latter groups are very much in the
minority.2 While care in the community is the fashionable
concept, and undoubtedly is right for many, it is a concept that
may stem as much from the dictates of fiscal policy as from
wellconstructed social policies. The change in social

The author is the Director of Social Services, London Borough of
Wandsworth.
1. Rodgers, IS. Sc Muir Gray, J.A. (1982) Long Stay Care for Elderly People 
Its Continuing Evolution. Oxford.
2. The 1981 Census showed that in the Inner London area, 2.70/0 of the

 elderly population were in residential accommodation provided by local
government either directly or indirectly. In my own local authority area
(population 250,000) the figure was 20/0.
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policythe move from institutions to communitycarehas,
however, implications beyond arguments over the quality of life
in longterm care institutions.

Community care in a sense harks back to a golden age that
never was, of the caring community, and we should be careful
to take a critical view of the capacity of the community to
sustain informal care. One of the implications of the present
trend is to create a group who, while free from the paternalism
and restrictions of institutions, are increasingly vulnerable.
Vulnerability in institutions is perhaps well understood and
mechanisms do exist for protection and public scrutiny, even
though these are dependent to an extent on the discretion of
medical and social work professionals. The "community" offers
little such protection and such public law as exists is as much
designed to protect the community from odd and bizarre
behavior as to uphold individual autonomy.

In Wandsworth, the largest of the Inner London local
government areas, with a population of 250,000, the number of
persons of pensionable age is 47,000 (18.60/0 of the population).
Just over 330/0 of pensioners are age 75 and over, and almost 330/0
of all pensioners live alone (15,300). In addition, there are 8,500
households which contain two or more pensioners living
without younger persons. Twentyfour percent of households
are occupied solely by pensioners. That is without doubt a
vulnerable population, and increasingly so given the changes
already described. The elderly mentally ill compound the
problem. It is suggested that one in three of those age 75 and
over will be demented. The anxiety and stress caused by
confused or demented elderly living alone tends to divert
attention from the rights of and care for the individual
concerned.3 This situation, understandable to some extent, is
exacerbated by the law's neglect of entitlement to service and a
balanced view of care.

3. Professor Millard, commenting in the British Medical Journal (December
1981) on the report of the Royal College of Physicians, "Organic Mental
Impairment in the Elderly  Implications for Research, Education and the
Provision of Services", notes that the College report acknowledges that
institutional care is unlikely to expand, so that most of the demented elderly
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The lack of an adequate legal framework and a strained
potential for family or community care argues for some new
initiatives. That is the basis of proposals recently formulated
for discussion and shortly to be published in Britain. New
institutions can take a variety of forms, but the thrust of the
proposals now being put forward is towards a legal framework
providing the elderly the same rights to planned care and
services as now possessed by other groups of people in need.4
The need for these rights and corresponding duties of public
authorities is dramatically evident in the treatment afforded
elderly people who fall between institutional 'stools'. In
England, an elderly person may be too ift for hospital, or too
frail for residential care in an old people's home which is
unable to provide speciifc nursing skills. These gaps in
provision, "like crevasses in an iceifeld" into which the elderly
may fall, are a function of the historical development of the
respective institutions.

The improvement in domiciliary services to keep people at
home means that those for whom home residence is no longer
possible have a severe level of dependency, creating an even
wider gap in services for even larger numbers. The worthy aim
of hospital care, towards rehabilitation and away from asylum
and long stay care, compounds the problem. The fact that these
gaps still exist lends weight to the suggestion that policy
changes need clear enunciation in legislation. Old people

will have to be cared for in their own homes, and that this will throw
burdens on the family and neighborhood network, the statutory and
voluntary services available at home and the hospital services. It is
interesting to note that his emphasis too, as regards the mentally ill, is on the
interests of the carers and the community:

"The major task of the new breed of psychiatrists in caring for patients
with dementia will thus be in family and neighborhood therapy. Many of our
present services give priority to the elderly who live alone; in reality those
who live with others may cause the greatest stress. In developing a policy of
home care for the demented, we must care for the carers."
4. Professor Monk in Social Work 1981 (Journal of the National Association of
Social Workers, Inc.) notes that some academics (in America) have proposed
direct subsidies in the form of cash allowances, tax reductions or direct
reimbursement to members of families or primary networks who are willing
to act as caregivers for their aged relatives.
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should not be excluded from the system and their needs should
be met.5

English law has only minimally touched on these matters.
It has traditionally been far more concerned with the property
of the elderly person who is incapable of managing his own
affairs, than with the "body". The legal proposals formulated in
England should be judged in the light of policy objectives and
the ethical and moral considerations which underpin them. An
example of the implementation of policy based on such
objectives is the treatment of mentally handicapped when long
stay hospitals are dismantled and replaced by a variety of
provisions offering substantial measures of "independence".
This has been reinforced by changes in the deifnition and
classiifcation of mental disorder in mental health legislation, so.
that grounds for compulsory care of the mentally impaired are
now conifned to cases where the impairment is associated with
abnormally aggressive or seriously irresponsible conduct.6

The Current Legal Framework
The growth of the "welfare state" and its increasing

complexity have led to a body of social welfare legislation
concerned with public or social services. The distinction
between collectively organized social services and public
services is dififcult. There is today a wide range of services
which must be provided for everyone if they are to be provided
for anyone, and many of them must be paid for collectively or
they cannot be had at all. The services of major concern for my
purposes are those for the individuars beneift alone, that are
provided irrespective of the individuars way of life and that
are provided whether or not such services will beneift the
community as a whole. The provision of home help for the
elderly and handicapped are an example. They are personal,

5. For a brief survey of the history of institutions for the elderly see Rodgers
8c Muir Gray.
6. Compare Mental Health Act 1959. S.4. and Mental Health Act 1983. S.1.
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direct, and not provided in the interests of productivity. They
are provided on the basis of need unrelated to merit or work
performance. The important criterion is the discriminating
individualized function as opposed to the indiscriminate,
impersonalized function. These services have developed
considerably under welfare legislation. It would be idle to
ignore the contrary trend from those whoargueas Professor "
Friedman and other advocates of negative incometaxthat
fiscal policy is (or should be) politically and socially neutral in
the sacriifce it entails. In short, government should extract
minimum taxes (progressive or proportionate) from the whole
population; it should abolish selectivity in the system by giving
negative tax allowances, like child allowances, to poor people;
and thereafter, everyone should be free to spend their money as
they like and to have freedom of choice to buy "social services"
in the private market place.

This privatization of social services is already evidenced in
health care, housing, and residential care. Until the welfare
state "withers away", however, the bulk of legislation dating
from 1948 continues in force, indeed with incremental growth.
The nature of this welfare law has proved unsatisfactory,
mainly because it is largely discretionary with few rules, if any'
governing the exercise of discretion. This leads to considerable
variation in provision across the country; the accident of
residence is as likely to determine eligibility as any needbased
factor.

It was dissatisfaction with the discretionary and, therefore,
somewhat arbitrary nature of social security legislation (largely
affecting pensioners) that led to changes in 1980 to statutorily
deifned rights in relation to "needs requirements". It is ironic
that this became so restrictive that changes are once again
being put before Parliament. It is likely, however, that the new
proposals for a "social fund" and changes in the beneift system
will also fail. Current criticism centers on the discretionary
elements which give social fund oiffcials the ultimate
decisionmaking power without rights of appeal. It is signiifcant
that both under the pre and post1980 social security
regulations, the takeup of beneifts was extremely low. It has
been estimated that in one local government area (250,000
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population) the unclaimed pensioner beneifts amounted to
£15m.7

The Chronically Sick and Disabled Persons Act of 1971 lays
a duty upon all local authorities to inform themselves of the
number of people within their area who are in need by reason
of inifrmity, and to make arrangements for certain welfare
services. These include home adaptations, telephones, holidays,
transport and any other assistance to meet identiifed needs.
The Act marked somewhat of a watershed because it created a
legal duty both to assess need and, having assessed, to provide.8
The remedy for breach of duty is to seek the protection of the
Secretary of State for Social Services, who may direct a local
authority to make provision. There have been no such
directions, however, and, as already stated, provision in some
areas is lamentably poor. The Secretary of State can only deal
with individual complaints and no group actions are, therefore,
permissible. The local authority scheme for meeting need can
and does involve criteria of its own making. Individuals who
are handicapped or elderly will be reluctant to challenge
administrative decisions or failure to make any assessment.
Local authorities themselves have, of course, many other
priority claims for services with limited budgets. There is no
appeal as such from a local authority assessment and the
imposition of a charge at the local authority's discretion is
provided for in the legislation. Undoubtedly this legislation,
permissive in effect, has been used imaginatively and
constructively in a number of areas; in others it is virtually
ignored. Judicial review has been used on a number of
occasions, but provided the authorities have taken
7. A study by the Nottingham University Welfare Rights Unit (not yet
published).
8. "Ministers have always made it clear that their understanding is that it
requires local authorities to assess the needs of disabled people and if they
are satisfied that a particular service is needed to ensure that it is provided."
(House of Commons, oral answer, 22nd December 1981). Where a local
authority may have failed to discharge its duty, the remedy lies with the
"default" power of the Secretary of State and not a claim for negligence
and/or breach of statutory duty (Wyatt v. Hillingdon Borough Council 76
L.G.R. 727). However, courts might accept jurisdiction if it can be shown
local authorities were acting ultra vires in the exercise of their discretioa
(Smith v. Inner London Education Authority, 14781 AER 411).

124



L. Goodman

account of relevant factors, this remedy is ineffective. To refuse
a holiday ofr budgetary reasons is unlawful; but to hold that a
group holiday is required only every four years, provided there
is a high level of handicap, would be a lawful scheme. There
have been groups who have campaigned to improve facilities
and have encouraged individual applications for directions by
the Secretary of State. These have so far been avoided by
making some provision for an individual, but often at the
expense of others, perhaps in greater need.

The Disabled Persons (Services, Consultation and
Representation) Bill currently before Parliament (having
completed its stages in the House of Commons) seeks to expand
the provisions of the original Act and remedy some of the
faults. Clause 8 provides that:

If a disabled person wishes to challenge a decision of
the local authority in relation to the provision of
services ... he may within 42 days of the
communication of such decision to him by the
authority, make an application to the court [emphasis
added] ...
On any such application, the court may, if satisfied that the

decision taken was without proper consideration or was
otherwise unreasonable, quash that decision.

Together with provisions for representation and assessment,
the Bill is clearly an improvement. The Bill was vigorously
opposed by social services and local authority interests, solely
because of the financial implications there was no
corresponding duty on central government to provide funds,
and central government still imposes severe grant penalties on
authorities who overspend centrally defined limits. The Bill
was nevertheless accepted by the government on the basis that
it would not be brought into force until circumstances allowed.
"This Act shall come into force on such date as the Secretary of
State may by order ... appoint". Clearly a limited victory.

Other legislation follows much the same pattern:
Permissive powers, drawn widely, and subject to administrative
guidance to local authorities by central government. This gives
no clear entitlement, is subject to budgetary constraint, and the
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guidance is not generally known or available. The Health
Service and Public Health Act, 1968, S.45 provides that the local
authority may, to such extent as the Secretary of State directs,
promote the welfare of the elderly. In guidance given in 1971
and never amended, the Secretary of State has said that "until
considerably more experience has been gained in promoting
the welfare of old people, he has no intention of using his power
to direct. Advice still extant therefore suggests that:

No schemes to identify the elderly in need of help
should be undertaken without full consideration of the
purposes it is intended to serve and the expectation of
immediate help which may be aroused [emphasis
added}.
The purpose of legislation may, therefore, be totally

reversed by administrative edict.
As has been said, the Court of Protection is solely

concerned with the property of persons suffering from
incapacity; mental health legislation offers no protection at
preadmission stages (and even after, it is arguable whether
adequate protection exists); and welfare legislation is, to say the
least, somewhat uncertain. It is only this year that some limited
extension has been given in the Enduring Powers of Attorney
Act, 1986, to enable a power of attorney to survive the onset of
mental incapacity and, of course, these powers are related to
the affairs and property of the individual. There is limited
application of the law of agency/appointees for particular
purposes and such law as exists is not speciifcally directed to
the needs of the elderly. Nor has there been until now much
discussion of concepts such as the "living will".

The New Proposals
It is against this background that proposals for discussion

have been formulated in Britain designed:
(a) to effect some necessary improvements and reform;
(b) to consolidate the best elements in existing law and

guidance and also to take account of new and changing
circumstances;

(c) to introduce the concept of prevention.
Necessary reform of legislation which up to now has been
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piecemeal can be achieved; the Bill before Parliament
concerning the disabled is an example. It is, however,
perpetuating an ad hoc approach whereby slow incremental
growth may be achieved, but without a comprehensive view of
what is required. Certainly, consolidation of enactments and
ministerial advice would make the law more readily
comprehensible. A body of law relating to the elderly would
also incorporate hitherto disparate elements which have
considerable relevance to the elderly and their carers, such as
enactments regarding the registration and inspection of private
and voluntary residential and nursing homes. The provisions of
the Registered Homes Act, 1984, its associated regulations and
Code of Guidance suffer disadvantages similar to those
described above. The regulations governing the provision of
facilities and services for example provide that:

... the person registered shall, having regard to the size
of the home and the number, age, sex and condition of
residents employ .... suitably qualiifed and competent
[staff] innumber[s] which are adequate for the well
being of residents.
Similarly, accommodation has to be such as is "reasonable",

furnishings "adequate". While there are diiffculties in drafting,
the regulations compound the problem by their lack of any real
powers of inspection and control.

The Code of Guidance for proprietors, which does attempt
to spell out the meaning of "adequate", "reasonable" etc., is
couched in terms of "should" and there is little that is
mandatory.9 Further, the Code lacks status in law and is simply
endorsed as a guide to practice. Local authorities are asked, in
carrying out their duties in relation to these homes, to regard it
"in the same light as the general guidance that we issue from
time to time under our powers in section 7, Local Authority
Social Services Act, 1970." That section merely provides that
regard should be taken of such guidance and advice.

Clearly there is need and would be opportunity in
9. Recommendations in the Code as to privacy and personal autonomy are
instructive. They are all exhortation, but it is dififcult to see why they should
not, on any grounds financial or other, be mandatory. Right to privacy should
be respected. Residents should be able to meet whom they wish. Political,
religious activities should be respected, etc.
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consolidating legislation, to bring the Code closer within the
ambit of the law and to reduce the opportunity for varied
interpretation. The proposals made also urge consideration of
prevention as a positive element set out in legal duties. Child
care law offers an example of such a duty which has been used
widely and imaginatively.10 The Review of Child Care Law
recently undertaken by the Department of Health and Social
Security recommended the enactment of a positive and general
family support power focused on children as the beneifciaries.11
A similar argument might be made for a power to support all
elderly people either to prevent a move to residential care or to
enable them to stay in their own home by advice, guidance and
assistance. This would not derogate from other speciifc powers
and duties but provide a general background against which
these powers were to be exercised.

Reform and consolidation are not, however, thought to be
enough to ensure that individual vulnerable elderly and their
carers would have any right to have their needs considered and
assessed. The suggestion has, therefore, been made of a duty to
consider the case of a vulnerable elderly person and provide
assessment and service where appropriate.12 Whatever decision
is taken as to the action required, there would be a duty to
notify. Where a care plan was proposed, it might be necessary
to seek the consent of the elderly person. If this were refused,
or if the elderly person (or his representative) was dissatisifed
with the decision, the proposal would allow for reconsideration
by the Director of Social Services for the authority, who would
give written notice of this decision.13

If the authority refused to consider a case or after
consideration failed to respond or respond adequately, then
10. S.l. Child Care Act, 1980. This empowers assistance in exceptional
circumstances in cash or in kind. Cash payments direct to an elderly person
are not permitted under existing legislation. The section has been used to
fund various diversionary schemes in the juvenile justice ifeld as well as
providing temporary accommodation for homeless families.
11. Review of Child Care Law, London D.H.S.S., 1985.
12. Compare Disabled Persons (Service Consultation 8c Representation) Bill,
1986.
13. Similar provisions exist in a code of practice under Child Care Law when
access to a child in care is refused or terminated.
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application to a court would be available by way of appeal.
Similarly, if the local authorities were of the opinion that a care
plan was necessary in the interests of the welfare of the elderly
person they would also be able to make application. The
application would be for an intervention order. Emergency
applications would be entertained in order to direct speciifc
help, or in exceptional cases, for removal to a place of safety
(limited to seven days). The scheme proposed takes some of the
features of care proceedings in relation to children and
incorporates power to apply to the courts for an injunction. By
building in the safeguards of an intervention order hearing the
emergency powers would avoid the worst aspects of existing
legislation, while retaining a means of protecting persons in
situations of grave risk or danger.14
The procedure outlined would, it is believed, be helpful in cases
of suspicion of a dangerous level of selfneglect, abuse by others,
or anxiety over the deteriorating health of an elderly person. It
would enable the local authority to assess what, in its view, was
needed to avoid a potential tragedy. If the old person refused
help, services or other support measures, and efforts to provide
appropriate and feasible domiciliary help had been made and
recorded, the authority would demonstrably have tried all
reasonable alternatives before seeking to intervene. Emergency
powers would be ifrmly limited. By emphasizing the duty of the
court to consider the best interests of the old person, he would
have the right to refuse' intervention and to make his wishes
14. S.47 National Assistance Act, 1948, provides for compulsory removal by
order of a court to institutional care for elderly people who are not mentally
ill if they are suffering from grave chronic disease or being aged, infirm or
physically incapacitated, are living in insanitary conditions and are unable to
devote to themselves and are not receiving from other persons proper care
and attention. Criticism of this provision centers on the difficulty of defining
"insanitary conditions" and on the need to protect the liberty of the
individual. An order can be made if it is certified by a medical officer as
necessary to remove without delay in the absence of the elderly person or his
representative and that order will last for three weeks. A nonemergency
order, if granted, will operate for three months and no application to revoke
can be entertained until six weeks from the making of the order. Legal aid is
not available. The powers are draconian and ignore questions of the
individual's "right" to neglect himself and other powers available under
Public Health Acts.
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known to the court. It is recognized that "best interests" is a
variable concept and involves moral and ethical value
judgements. Nevertheless, courts have attempted to operate
such a principle (and presumably will inevitably continue to do
so) in respect of children and young persons with some measure
of acceptance.
To summarize, the proposals are:
(a) A Consolidation Act to bring together with some reform

the broad permissive powers now available;
(b) Imposition of a statutory duty to promote the welfare of

old people;
(c) A general power to provide advice, guidance and

assistance and to make resources available accordingly;
(d) Imposition of a duty to consider the cases of individuals;
(e) An Intervention Order to enable elderly persons (or their

representatives) to oppose or appeal against a local
authority decision and to enable a local authority to
oppose or appeal against the refusal by an elderly person
of a care plan;

(f) Limited emergency powers to act in extreme cases.

Conclusions
Having made some contributions to the drafting of the

proposals discussed above, I accept some responsibility for a
critical view of the social policy implications. Some sociologists
believe that "leaving people alone" avoids state interference and
has the additional advantage of avoiding personal damage to
clients which is seen as inherent in interventionist policies.15
Certainly the proposals for an intervention order cannot avoid
an "interventionist" flavor verging on paternalistic control
when used by agents of the local authority. There are others
who do, however, favor a "due process" model in relation to
welfare or therapeutic law which would assert the need for
intervention by the judiciary. In relation to mental illness, this
model was well summarized by the American Bar Association
(1947, p. 295): "Any person before he is committed to a mental
hospital or otherwise deprived of his liberty, should be served
with notice and given a full opportunity to be heard". It is not

■ 15. Szasz, T. Law, Liberty and Psychiatry, 1963, MacMillaa
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too diiffcult to envisage how a care plan for an elderly person
could be imposed under the general duty to promote welfare
with minimal constraints on discretion if there were no judicial
process.

N.N. Kittrie foresaw the unfortunate development of
welfarelawwhich provided the recipient with new or
alternative opportunity structures which could be refused or
rejected into a law which imposes on the individual what
others believe to be in his best interests.16 This lays the
individual open to the wide discretion of the "helping"
professionals. He formulated a Therapeutic Bill of Rights which
by implication places great faith in the ability of the courts to
make decisions which protect rights.17 (Though mental health

16. Kittrie, N.N. The Right to be Different, 1971, John Hopkins Press.
17. No person shall be compelled to undergo treatment except for the
defence of society.
Man's innate right to be free of excessive forms of human modification

shall be inviolable.
No special sanctions may be invoked unless the person subjected to

treatment has demonstrated a clear and present danger through truly
harmful behavior which is immediately forthcoming, or has already occurred.

No person shall be subjected to involuntary incarceration or treatment on
the basis of finding of a general condition or status alone. Nor shall the mere
conviction of a crime or a finding of not guilty by reason of insanity sufifce to
have a person automatically committed or treated.

No social sanctions, whether designated criminal, civil or therapeutic, may
be invoked in the absence of the previous right to a judicial or other
independent hearing, appointed counsel, and an opportunity to confront
those testifying about one's past conduct or therapeutic needs.
Dual interference by both the criminal and the therapeutic process is

prohibited.
An involuntary patient shall have the right to receive treatment.
Any compulsory treatment must be the least required reasonably to

protect society.
All committed persons should have direct access to appointed counsel and

the right, without any interference, to petition the courts for relief.
Those submitting to voluntary treatment should be guaranteed that they

will not be transferred to a compulsory program through administrative
action.
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legislation would offend against the Bill in that there is still no
.. requirement that "compulsory treatment must be the least

required reasonably to protect society").18 Rodgers and Muir
Gray relfect a similar view in offering principles to be followed
in the care of dependent elderly:
*~ That no old person should have to live in an institution

until it has been demonstrated that he/she cannot manage
with the full range of socialservices/AHA and voluntary
domiciliary services.

* That no old person should have to live in an institution
until a comprehensive social and medical assessment has
demonstrated that nothing further can be done to reduce
the level of disability.

* Care in an institution should be provided as close as
possible to the neighborhood containing any meaningful
contacts for the old person.

► Old persons with speciifc problems such as mental
impairment should not be segregated in separate
institutions or buildings.
The proposals may fail in that they do not establish clearly

the priorities, whether they be the elderly persons5 welfare or
the protection of his rights. However, we see no alternative to
establishing a "right of appeal" to thecourtswho else could
provide the necessary checks? The choice of judicial
intervention is not based on any enshrined belief in the
qualities of legal decisionmaking in Britain, but it at least offers
an opportunity to personify the arguments about the liberty of
the individual.

18. See Gostin, L.O. A Human Condition, 1977, London MIND  a Special
Report.
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9 The Aged Crime Victim

Menachem Amir

A social condition becomes a "social problem" when it
passes through three necessary stages: public awareness, the
political agenda, and administrative response. In this last phase,
programs are instituted to ameliorate what is considered an
undesirable condition. This threestage process has occurred in
response to the criminal victimization of the aged.

This paper will discuss one institution that initiated,
organized, and delivered services to aged victims of crime the
police. There is a vast body of literature on police services to
aged victims.1 The present paper will summarize the major
issues of the literature and relate them to the Israeli experience.

The police most often become involved in the problems of
the elderly and especially of the aged victim after the
media, academia, conventions of experts, or politicians react to
the plight of the aged population, to the sufferings of aged
victims of crime, and to the dismal state of affairs in the
criminal justice system. Public attention is often directed
towards the first line of defense against crime the police.2 The
police are conceived of as the thin blue line between anarchy
and order.

While the police see themselves mainly as "crime ifghters",
they actually ifnd themselves occupied with providing peace
The author is Associate Professor and Director of the Institute of
Criminology, Hebrew University, Jerusalem.
1. See Schack, S. and Frank, R. (1978) "Police Service Delivery to the
Elderly". The Annals, AAPSS, 438:8195.
2. See Ashton, N. (1981) "Senior Citizens View of Crime and the Criminal
Justice System", in Lester, D. (ed.) The Elderly Victim of Crime, Charles C.
Thomas, pp. 1426; see also Culp, M. and Calvia (1977) "Victim Services
Programs", in Rifai, M. (ed.) Justice and Older Americans, Lexington, D.C.
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keeping services to the general population.3 The police are
coaxed into "doing something for the aged" by emphasizing
what seems a latent service function, but which in reality
comprises 6O'X> or more of their daily activity. Police
departments have to be reminded that they are not only "crime
fighters" but also "service providers", and that this latter
function is inherent in their mandate.4 Only under public
pressure are the police ready to upgrade their service function.
Indeed, the police have one real advantage over other services:
The police force is the only public service open around the
clock to which citizens appeal for general assistance.

The relationship between the police and the aged resembles
that of their relationship with the publicatlarge, i.e. it is most
often the citizen who activates the police by complaining about
a crime. Often, however, many aged do not complain to the
police concerning certain types of crime. This silence occurs
because of disbelief that the police can assist them, because of
fear of the offender, or because they learn from their own
experience or that of others that the police are often apathetic
to their plight. Lack of police response occurs especially if the
elderly come from certain ethnic or local groups.5 Sometimes it
represents a police reaction to knowledge of their own
helplessness, to an inability to apprehend offenders or recover
stolen property. Further, police have little experience in
relating to the aged as victims.6

Frequently passive, sick and lonely, the elderly resort less to
police assistance and are often unaware that the police can help
them in protecting themselves and their property. Contra

Health, pp.125134; and New York Crime Control Board (1979) "Protecting
the Elderly from Criminal Victimization and Providing Services to Elderly
Victims of Crime". In Boston, G., Nitzberg, R. and Kravitz, M., (eds.) Criminal
Justice and the Elderly, p.59.
3. See Bittner, E. (1980) The Function of Police in Modern Society, Cambridge,
Oelgeschlager, Gunn and Hain.
4. See Gross, P. (1979) "Crime Prevention and the Elderly", in Goldstein,
Hoyer and Monti (eds.) Police and the Elderly. pp.3858.
5. See Schack, S. and Frank, R. (1978) "Police Service Delivery to the
Elderly". The Annals, AAPSS, 438:8195.
6. See Hamel, R. (1979) "Assisting the Elderly Victim", in Goldstein, Hoyer .
and Monti (eds.) Police and the Elderly. Lexington, pp.6788.
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dictory attitudes and ambivalence can mark the elderly5s
behavior toward the police. The elderly often rely blindly on
the police, but lack conifdence in their services; they turn to
the police only after consulting or being coaxed by others.7
When they do come to the police for help, they are considered
a nuisance by police oiffcers who are reluctant to get involved.8

While surveys reveal that the rate of crime against the
aged is low in comparison to other age groups, the consequences
of crime against the aged and the fear aroused should act to
make the elderly a special concern for the police. In this, the
police would only be following their mandate: To prevent and
curb crime, to apprehend offenders, to defend potential and
actual victims, and to provide a public service. Aged members
of the public, like women before them, seek to claim privilege
because of their vulnerability.

The police themselves can beneift in terms of public
relations through attention to this domain. Not only would they
create better relations with the public, they would thereby
encourage victims, witnesses, and others to report crime. This,
in turn, would enhance police capacity to prevent crime and
apprehend offenders, and would lessen the fear of crime among
the populace.

Typologies of Police Response
When police departments have decided, often reluctantly,

and after public pressure, "to do something" for the elderly, they
have mobilized themselves along several organizational lines:
*►Police stations and ifeld units, especially the surveillance units
and detectives, are ordered "to be alert to the problem." This
is done without any prior special education or training.

7. See Conklin, J. (1976) "Robbery, the Elderly and Fear: An Urban Problem
in Search of Solution", in Goldsmith and Goldsmith (eds.) Crime and the
Elderly, Lexington, pp.99110; see also Ernst, M, Jodry, F, and Freidson, H.
(1976) Reporting and Nonreporting Crime by Older Adults. Denton, Texas,
North Texas State University.
8. See Sykes, R. (1976) "The Urban Police Function in Regard to the Elderly",
in Goldsmith and Goldsmith (eds.) Crime and the Elderly, Lexington, pp.
12737.
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►In some police units, one or a few policemen are assigned "to
deal with the problem". Their main function is to participate
in meetings with public agencies in contact with the elderly.
They help plan and initiate programs for the aged and are
responsible for dealing with the problem in their own units.

►Special units are formed to deal with the problem. They
initiate, either within the police force or together with other
agencies, special programs for the prevention of crime against
the elderly. They advise and instruct other agencies and the
aged on personal security and property protection.

►Different police units participated together with other
agencies and senior citizen associations, in programs initiated
by the police or other agencies.9
Since police mobilization represents a reaction to public

pressures there remains a danger that when the police feel less
intimidated by the public or the media, their activities will
subside.

Four organizational developments were observed in police
departments that decided to react to lobbying on behalf of the
aged. First, central communication units were more responsive
to emergency calls by the elderly or when the call involved an
older person. They became a hotline emergency service.10
Second, education and training units allocated resources to
train police ofifcers and other agencies to deal with elder
victimization. Their activities no longer had the nature of "just
another public relations scheme". Third, the police extended
their activities to the general aged population, with the purpose
of reducing the fear of crime among the aged, even among
those with few chances of becoming victims. The fourth
observed development was that the police themselves began to
conduct their own surveys and studies to assess the scope of the
victimization of the elderly.
9. See Japha, A.F. (1978) Crime Against the Elderly: The Role of the Criminal
Justice System in New York City, New York: NOVA Institute; see also
Sunderland, G. (1978) "National Organizations Launch Crime Prevention
Program". Aging, 33:281283.
10. See Sardino, T. (1977) "Syracuse Police Department's Senior Citizen
Recognition Program". Police Chief, 44(2):16.
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The literature suggests the following main classiifcations of
police programs for the aged. These classiifcations are not
mutually exclusive and some types of programs differ only in
terms of emphasis.11

First, comprehensive programs to tackle crime against the
aged. They contain subprograms for special groups, problems,
or even various neighborhoods.

Second, special programs to target particular groups,
locations, or problems for example, crimes against women,
antiburglary programs for certain types of residences, or
programs to limit the fear of crime.12

Third, programs aimed at lowering vulnerability. This goal
is achieved by reducing the opportunities to commit crime
against the aged. In police terminology it is called "target
hardening". One example would be programs to increase the
physical security of homes.

Fourth, programs designed to prevent speciifc types of
crimes e.g burglaries, pursesnatching and fraud.

Fifth, projects to involve the police indirectly in programs
delivered by other social services, often helping initiate and
actualize the programs.13

The contents of the various programs differ in nature and
target populations. Most, however, contain similar elements,
such as consciousnessraising regarding victimization of the
elderly, and education to minimize personal and property risk.
Still other programs aim at easing access by elderly to social
and criminal justice services for example, "victim
compensation" and "victim witness" programs.

11. See Jaycox and Unter, L. (1983) "Comprehensive Response to Violent
Crime Against Older Persons", in Kosberg, J. (ed.) Abuse and Maltreatment of
the Elderly, pp.316334; and Kosberg, J. "The Special Vulnerability of Elderly
Parents", in Kosberg, J. (ed.) Abuse and Maltreatment of the Elderly,
pp.263275.
12. See Richardson, J. (1976) "Purse Snatch: Robbery's Ugly Stepchild" in
Goldsmith and Goldsmith (eds.) Crime and the Elderly, Lexington, pp.121125;
andSardino, T. (1977) "Syracuse Police Departments Senior Citizen
Recognition Program". Police Chief, 44(2):16.
13. Boston, G., Nitzberg, R. and Kravitz, M. (1979) Criminal Justice and the
Elderly, Washington, D.C., LEAA Publication.
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In Israel, as elsewhere, two types of programs are often
initiated by the police: physical prevention of crime, and
education of the general public and the elderly. The physical
prevention approach is geared to make it difficult to commit
offenses. The approach includes:
►"Saturation tactics", or the increase of police patrols in
neighborhoods with many elderly residents; and,

►The hardening of locations where crime is most likely to
occur. This includes "defensible space programs", such as the
installation of lighting in streets or housing project corridors,
installation of peepholes and better locks on doors and bars
on windows, and programs to accompany the aged in the
streets.14
These measures may, however, have some negative

consequences. The ifrst is the "displacement effect", where
criminals move their activities to other locations, or shift to
other population groups, or change the nature of their criminal
activities.15 Second, is the inadvertent increase in feelings of
fear, creating a sense of insecurity, and enhance the tendency of
the aged to curtail their movements, thereby impairing their
quality of life.16

The most frequent police activity is within the domain of
education. Much effort is expended to disseminate information
to the public, including the elderly, on the problem of
victimization: How to prevent it, how to help protect oneself,
and how to provide assistance to others.17 This type of activity
may also have the negative consequence of augmenting fears.

A ifnal program category includes activities designed and
carried out for theelderlye.g. elderly volunteers accompany
the police in patrolling areas in which aged residents are
14. See Fox, H. (1977) "Senior Citizens Castle: The New Crime Scene", Police
Chief, 44(2):62; and Patterson, A. (1978) "Territorial Behavior and Fear of
Crime in the Elderly". Environmental Psychology and NonVerbal Behavior,
2(3):131144.
15. See Van Burn, D. (1976) "Public Housing Security and the Elderly", in
Goldsmith and Goldsmith (eds.) Crime and the Elderly, Lexington, pp.153154.
16. See Michael G. (1976) "Operation Reassurance". Law and Order,
22(6):8486; see also Yin, D. (1982) "Fear of Crime among the Elderly: Some
Issues and Suggestions". Social Problems, 29:492504.
17. See Sardino, T. (1977) "Syracuse Police Department's Senior Citizen
Recognition Program". Police Chief, 44(2):16.
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concentrated18, assist in marking property or create selfhelp
and mutual aid schemes.19

In Israel, too, the police also react to dramatic events, such
as the murder of an aged woman, and media pressure to "do
something" about criminals. Thus Israel's police organized
special crime units and enlarged the activities of the
community relations unit. They began patrolling highcrime
areas where the elderly reside. The police, often in conjunction
with local civil guard units, help the elderly go to banks and
their clubs.

The Jerusalem police district, together with a volunteer
group, the Municipality, the Institute of Criminology, and the
JDCBrookdale Institute of Gerontology, initiated an emergency
alarm service for the aged  the "Beeper Program".20 (Amir
1983). The police also provided the necessary equipment and
tools to install peepholes and latches in homes. They conducted
meetings with highschool students and neighborhood groups to
enlist their assistance for home visits and escort services for the
elderly. Further, published materials were distributed to raise
public awareness of the situation of the elderly, to teach
preventive measures, and to inform elderly about available
assistance.

Victimization Study
We shall now report on our study on the criminal

victimization of the aged in Israel, conducted jointly with the
JDCBrookdale Institute of Gerontology and the Tel Aviv
University.

We interviewed a sample of aged crime victims (N=622)
from the three largest cities in Israel Jerusalem, Tel Aviv and
Haifa. The interview sample was drawn from a list of
18. See Gross, P. (1976) "Crime Prevention Programs for Senior Citizens",
Police Chief 43(2):2427; and also Ritchey, LW. (1977) "Crime  Can the
Older Adult Do Anything About It". Police Chief, 44(2):5657.
19. See Fox, H. (1977) "Senior Citizens Castle: The New Crime Scene", Police
Chief, 44(2):62; and New York Crime Control Board (1979) "Protecting the
Elderly from Criminal Victimization and Providing Services to Elderly
Victims of Crime". In Boston, G., Nitzberg, R. and Kravitz, M., (eds.) Criminal
Justice and the Elderly, p.59.
20. Amir, M. (1983) unpublished report.
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complainants to the police. The study hypothesized that the
police represent, to the aged, the machinery of justice.
Moreover, the manner in which the police handle an incident
will inlfuence the victim^ sense of security, of justice, and of
fairness in society. Hence, the speed with which the police
answer the complaint, the patience and understanding
displayed in investigating the offence, and cooperation with the
victim after the initial investigation, are all important in
determining the content of the elderly5s not just the
victinfs perceptions of the police and the general social
environment.

Most (840/0) of the interviewees reported the offence almost
immediately. In Haifa the rate of immediate reportage was
higher (940/0). This may be because the Haifa police district
developed a community relations unit which served to increase
public conifdence. Aged victims were also referred to the police
by social services oifices, clubs for the aged, and old age homes.

In 56(X> of those incidents in which the police were called,
they appeared at the scene within one hour; in 6596 of the cases,
within two hours. The reaction time in cases such as homicide
was 1215 minutes. Delays in reaction time occur due to the
load of police work. In cases of burglary or other types of
offences deifned as "minor", an appearance within two hours is
actually a sign of special attention. In instances of burglary, the
police typically visit the scene after 12 hours or more. The local
differences in police reaction time speedy in Haifa (740/0
within one hour) and slow in Tel Aviv (only 350/0 of calls
received a response within one hour) relfects local decisions
on how to deploy police resources, the workload, and other
considerations.

Police ofifcers, especially in minor cases, tend to limit their
stay on the scene to the minimum time necessary for
investigation. A longer stay on the scene may relfect special
consideration for the victim.

In 840/0 of the incidents, the police limited their
investigation to no more than one hour. This is also the mean
time allocated to the investigation of minor abuses for other
sectors of the population. The aged, then, are not accorded
"special treatment" by the police.
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After the complaint or investigation, the police have no
obligation to notify the complainant about developments in the
case. Studies have shown, however, that continuing information
regarding a complaint gives victims an enhanced sense of
security, of being taken seriously, and of respect. In only 5996 of
the cases did the police inform the victims about continuing
developments, with slightly more attention paid in Haifa (630/0).

When the aged victims were asked about their satisfaction
with the police, only 440/0 responded positively. In a cross
tabulation of the level of satisfaction (for Jerusalem only), no
signiifcant relationship appeared with sex, age, ethnic origin, or
type of offence.

This low rate of satisfaction seemed to be primarily the
result of the low rates of police success in solving the types of
crimes typically reported by the elderly. This lack of success
notwithstanding, it was found that police behavior at the time
of the initial report was also a factor influencing the attitudes
of the elderly. In other words, in the absence of police
effectiveness in solving crimes, or in addition to it, police can
positively influence the attitudes of the elderly by according
them appropriate attention when conducting their initial
investigation. Thus, to a certain extent at least, the overall
evaluation of the police by the elderly will be influenced not
only by how effective they are in preventing or solving crimes,
but also by the way in which they relate to the crime victims.
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Introduction
When a society has vast unmet needs at the same time that

there are large numbers of healthy, energetic, productive human
beings for whom the society can ifnd nouseeven though they
would like to be useful then something is wrong.

There was a time when we addressed the dual problem of
unmet needs and unutilized human potential by expanding
expenditures of public funds. At present, though the unmet :

needs increase and the human resource potential remains
untapped, no increase in public funds commensurate with need
is in prospect.

In theory, private market mechanisms are supposed to
supply what people want. Money functions as the medium of
exchange enabling the market to match supply and demand,
harnessing productive capacity in order to meet consumer
demand. So far as American society has designated labor as
"surplus" and Israeli society has labelled it "redundant," that
medium of exchange the dollar and the shekel is not doing
the job.

The reasons are many: Wage stickiness, working class
backlash, imperfect information systems, systematic discrimi
nation, excessive entry requirements, investment requirements,
earnings ceilings and other work disincentives, and monetary
factors such as foreign currency fluctuations and balance of
trade. Each may contribute in different ways to creating

At the time of the workshop, the author was a visiting scholar at the London
School of Economics.
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the problem or blocking solutions; we do not purport to have a
deifnitive explanation. Fortunately, a response need not wait
upon a definitive analysis of the reasons for substantial
involuntary unemployment and underemployment in a market
society.

The approach we are urging is simply this: Create a new
currency.

This new currency is called "service credits." It has been
created by law in two states in the United States, is being tested
(thus far successfully) in three, and is under consideration by
the legislatures of seven more states. Federal legislation has
been introduced in Congress to sponsor pilot demonstrations.
One major foundation is preparing to commit in excess of $1
million to test the idea in five states.

Basic Concept and Variants
How does it work? The basic concept is simple: Purchasing

power earned by producing services is then expended to
consume services produced by others earning service credits.

The initial experiment took place in Missouri. Persons over
age 60 earn service credits by providing "respite care" (to
relieve or "provide respite to" the primary caregiver) for older
persons. They can then spend those service credits to purchase
respite care or homemaker care for themselves or for someone
in their family. One might call that the blood bank
model(give now, draw down later ifneeded)except "time,"
not blood, is being "saved".

But there are other, more farreaching models, in various
stages of planning and implementation:
 Older persons earn service credits staffing a preschool day

care program. The parents pay with service credits earned
in a driver^ pool serving the elderly at night and
weekends.

 A congregation, union or other membership organization
pledges to earn a total of several hundred hours per month
in service credits to be held by the membership
organization for use by its members if they need
homemaker services, day care, or other agreedupon
beneifts.
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The ifrst model, day care, looks like an intergenerational
barter program. The second resembles a rudimentary
insurance plan.

In short, even though initial experiments have
concentrated on the elderly, all the parameters can be
expanded:
Services Produced  Might include tutoring for students with
special problems or special talents, services to the handicapped,
home repair, food preparation, cooperative food purchasing,
adult day care, removal of architectural barriers for the
mobilityimpaired, posthospital convalescent care, shopping,
escort service.
Who Earns  Present experiments focus on the elderly, but
high school children might perform shopping and chore service.
Single heads of households might be trained to operate a day
care center with intensive child development components.
Young men and women could learn basic home repair and
home renovation skills.
Who Spends  Different degrees of transferability can be
provided; a grandson or daughter across town could earn
service credits as a gift for grandparents so that they could get
help when needed; groups can combine to pool credits earned
for members and their families.
Mixed Prices  A twocomponent price can be charged for the
services. Where money must be spent to pay for supplies,
materials, capital expenditures, or essential professionals, the
price can include a passthrough charge to cover the cash
expenditures and a service credit charge to cover the service
credit component.

The basic approach is this:
We can begin to address our social problems by creating a

new medium of exchange that can convert presently unutilized
personal time into a marketable asset that can generate real
purchasing power.

The following features seem worth mentioning:
There is no loss of "status" in earning a service credit

whereas there might be in accepting a "minimum" wage.
This is a currency which can be designed to target speciifc

social problems and speciifc populations simply by specifying
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what services are to be produced and for whom. It is a
currency that can be expressly fashioned to reward mutual self
help, family and extended family support systems, and various
forms of "neighborliness." It is a currency that might be used to
strengthen neighborhood and community.

The creation of a new currency makes it possible to begin
the redeifnition of work needed for a postindustrial,
increasingly automated society.

To the extent that societies traditionally use moral criteria
to determine the allocation of wealth produced by the society,
this currency permits citizens to redeifne themselves as
contributors andproducersrather than as merely worthy
receivers of alms. That may affect what obligations a society
chooses to undertake.

A local currency that can be authorized by local
government permits initiatives to be undertaken without
waiting for national legislation or a national consensus.

To the extent that locally produced services can be
purchased wholly or even partially with a local currency, such
services become comparatively cheaper than externally
produced services, thereby decreasing dependence on
externally produced services.

The insight behind the proposal is that the real wealth of a
society is itspeopleand the time they are prepared to devote
meeting their own needs by meeting the needs of others.

If time is the ultimate resource, then the question becomes
how to mobilize it. Could a new currency simultaneously
reclaim "redundant" people and meet major social needs? By
posing the question, we may at least have begun to alter our
assumptions about the range of the possible.

Rights and Powers
In the late sixties and seventies a new set of property

interests gained legal status. They were called entitlements or
"rights". Persons who received welfare, students faced with
expulsion from public universities, government employees and
governmentcontractorsall asserted that the beneifts and
privileges they enjoyed were ones which could not be taken
away arbitrarily. The courts began to provide due process
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protection for a range of entitlements that came to be known as
"The New Property".

Those entitlements have now come under attack because, at
bottom, they constituted rights to consume, rights to share in
the national wealth. They were distributiverightsand they
ceased to expand as our economy's rate of growth leveled off.
Both legally and politically, the beneifciaries of those rights are
now locked in a kind of holding action, seeking to retain
whatever share of the national pie has been secured, ifghting to
maintain that share in the face of inlfation and budget
cutbacks.

As a political matter, it seems unlikely that we will see
signiifcant improvements for those at the bottom of the
economic ladder without expanding the national pie. Fights to
redivide or redistribute current production have for the past
several years only succeeded in shifting more and more wealth
to those with wealth.

Attempts to create a right to a job have largely failed. The
HumphreyHawkins Act could not deliver what did not exist.
Affirmative action has been mistakenly attacked as if it
constituted a "right" to a job rather than something very
different.

Something else is emerging: A legally protected
opportunity to become productive, to remain productive, to
avoid obsolescence. We can see this emphasis on seeking to be
deifned as "producers" rather than "consumers" on a number of
fronts. Emphasis on competency requirements at all levels of
education relfects the shift: The right to graduate has shifted to
conferring a "power" to become productive. The student can
graduate only by demonstrating the requisite competence.
Unions negotiate "training" programs for displaced workers so
that they can remain productive. Suits challenging age
discrimination relfect a determination by the plaintiffs to avoid
obsolescence.

Technically, we are not speaking of a "right" at all; we are
speaking of a "power." The legal philosopher, Hohfeld,
distinguished "rights" from "powers". A "right," he said, is a
demand, expectation, or claim protected by law. It enables one
to compel someone else to perform a duty. In the context of
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government beneifts, it enables one to compel delivery of a
beneift from a dwindling supply of domestic social programs.

A "power" is something else: A person is said to have the
legal "power" to create or change a legal relationship when a
person can "will" that change into existence. "Power" is nearly
synonymous with "ability." We exercise a power every time we
enter into a contract or enact a piece of legislation.

Service credits convert the concept of "power" into a
currency. They give legal status to the inherent ability of every
human being to contribute, to produce, and by doing so, to earn
purchasing power to obtain services produced by others. As
they become recognized as legally protected interests, they
become the vanguard of a new kind of property, one that goes
beyond "rights" and "entitlements." The introduction of this
new kind of currency converts personal time into a marketable
asset. It activates the capacity to produce and
contributeconverting it into a "power." For those with
unutilized or underutilized productive capacity, service credits
"empower" in the most literal sense.

Why create a new currency? Is there anything that this
currency can do that could not be done by money?

The answer, surprisingly enough, is "yes." Numerous things
lfow from different characteristics of service credits.

A Catalyst for Change
Pumping money into a social service system will not

necessarily generate more and better services. Top management
must be retained so salaries must be increased; top performers
must be rewarded; long delayed adjustments to the rising cost
of living must be made to prevent general staff demoralization;
there are backlogs of ifling, paper work, etc. that can only be
dealt with by hiring a few more clerical and support staff;
obsolete equipment must be replaced in order to improve
efifciency; training programs must be instituted to upgrade staff
skills. Only after those priorities are met are funds likely to be
allocated to meeting clientneedsand then, by linear
extension of past production methods, no matter how obsolete.

To the economist, the "service credit" currency is the
equivalent of an openended legislative appropriation that can
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only be used for the rendering of an actual service, without the
need for elaborate bureaucratic machinery to enforce that
restriction and monitor compliance. It is a "tied"
currency tied to service and service alone.
The service credit currency is "tied" in a number of other ways:
► it is local;
► it has limited transferrability and limited purchasing

power;
► it generates no interest and is inlfationproof;
► it is not "tied" to international exchange rates, to interest

on national debt, to the arms race or to competing national
priorities.

The restrictions
 on who can earn the currency and who can spend it 
 on how and where one earns the currency and how and

where it can be used 
are at once a liability and an asset. They make it
simultaneously less useful and more useful.

The Integrated Feedback Loop
All exchange assumesinformationthough the

information may be incorrect, incomplete and even deliberately
falsiifed. Theoretically, markets function at optimal efifciency
when everyone has perfect information. But market
transactions are transactions between informed strangers, each
seeking to maximize selfinterest; they posit no continuing
relationship. That means the market often provides no
opportunity to verify the information on which the transaction
was posited and generates incentives for quick proifttaking
based on withholding and even falsifying information.

In that sense markets in which all start as strangers are the
antithesis of family, where people can count on seeing each
otheragainconstantly. Yet the family is a marvelously
efifcient economic unit, producing a multitude of goods and
services. Part of that efifciency is due to the fact that the family
is an extraordinary information system where the members
know (or intuit) a great deal about each other at all times and
where false or incomplete information is subject to constant
veriifcation regardless of the wishes of individual members.
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Thus in computing exchange relationships within a family, the
assessments of reciprocity are based on sifting large amounts of
continuously updated information. Since the parties expect to
be in continuing contact with each other, calculations of self
interest involve the longterm as well as the shortterm. Taking
advantage of a member of one's family has longterm
implications that do not come into play among strangers who
will never see each other again.

Thus, the feedback system which includes information,
assessment and alternative courses of action, choice and
grappling with the consequences of choiceis relatively closed,
relatively efifcient, and continuously selfcorrecting. The same
is true about neighborhoods and small communities where
people know each other, see each other regularly, and have to
live with the longterm as well as the shortterm consequences
of particular actions.

As a medium of nonmarket exchange, service credits drive
a specialpurpose, highlyeiffcient information system: About
the location and extent of need, about the availability and
location of supply, about the quality of performance by the
service provider, and about the quality of life of the person
receiving the service. Computerized matching effectively
extends the closed feedback system driven by service credits
and becomes an analog of the family. It can even approach the
eiffciency of the family information system, because the service
credit exchange system incorporates quality control features
which produce continuously updated and detailed information.
Because service credits exchanges generate relationships of
relatively long duration, forces are generated that tend to
enhance the accuracy of that information and discourage
distortion or falsification. As in the family, computations of
selfinterest will tend to incorporate longterm as well as short
term consequences.

The Absence of Price
In the service credit system, an hour of anyone's time is

worth one credit no more and no less. Relative price is
omitted and that has important consequences.
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Price is the market's tool for rationing scarcity and
disposing of surplus. We shall deal below with the mechanisms
available to perform this function.

The absence of price means that service credits differ from
money in the value they necessarily assign to the nonmonetary
or intrinsic reward component of the exchange.

With respect to intrinsic reward, money is relatively
neutral: All things being equal, one might accept a somewhat
lower wage for a job that generated greater personal
satisfaction. So money does not prevent considerations of
intrinsic rewards from entering into market transactions;
conversely, it does not require that such considerations be
assigned any value whatsoever. Payment level in money terms
represents "adequate compensation" defined as the full value
that the market assigns to one's labor.

Payment in service credits does not purport to represent
full compensation, because it assumes that a measure of the
compensation is gained from the intrinsic values associated
with helping others. Those will vary from person to person,
but there is an explicit ambiguity about the "noncredit"
component of the compensation received when one earns a
service credit. The nature of the exchange assumes a reciprocity
only partially reflected in the quantity of currency earned. In
this sense, service credits are decidedly not neutral in
promoting the valuation of intrinsic rewards associated with
helping others. They expressly assign compensatory significance
to the intrinsic praiseworthiness of the task. The "tax exempt"
status of the service credit recognizes and legitimates this other
component but it does not purport to compensate it.

The rationing mechanisms used by service credit systems
derive in part from the value assigned to intrinsic worth, in
part from the norm of reciprocity which underlies the
exchange. In the context of rendering service, intrinsic value
increases in direct proportion to need and urgency. Where
there is scarcity, the increase in compensation that market
mechanisms reflect in price are implicitly reflected for service
credits by prioritizing need. To provide service to one more in
need will tend to increase the altruistic and selfworth
component of service credit exchanges. Administrative
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allocations of scarce resources based on need are an analog of
price in a system that expressly incorporates intrinsic rewards
as a component of compensation.

There is, however, a countervailing consideration which
also operates to ration scarcity: Ability to repay. While some
provision must be made to assure that services are provided to
persons who for one reason or another will never be able to
earn service credits themselves, it is equally important to
provide for payment or repayment either by the individual or
by a "cosigner." The cosigner can be a member of the
family or a group to which the individual belongs: A
congregation, a union, an organization of retirees. Providing
services only to those who can "pay" subverts the purpose of
service credits: To meet unmet need. Giving priority to those
prepared to mobilize others, however, rations available supply
as part of a strategy that alleviates scarcity.

It seems unnecessary to create an analog of lowered price
to get rid of surplus. Given the elasticity of demand for
helpin an aging society and a society where day care for
children is critically neededa glut of supply does not appear
too likely.

Outcomes of a Service Credit System
These three characteristics of servicecredits1) that they

are a "tied" currency, 2) that they drive an information system,
and 3) that they reinforce the intrinsic rewards of helping
others give rise to a dynamic that may yield certain outcomes
more efifciently than the existing market system. Such a mixed
system is possibly more effective than any theoretical market
system which economists can devise using only a single
currency.
Elimination

People will perform tasks to earn service credits that they
would be unwilling to perform at the going wage. There is no
loss of status in accepting a form of compensation that is
valuable but expressly incomplete. While price represents a
market judgment of worth, service credits are nonjudgmental
(except to the extent that they confer social approval of an
unquantiifed and unquantiifable amount on the earner).
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Supply Creates Demand; Need Guarantees Market
Service credits function as a medium of exchange for

persons who cannot "market" their time, as well as for those
who are employed but wish to volunteer. No service credit can
be earned without service having been received by someone
needing it. That amounts to a guaranteed market for private
time, something that the market system seems unwilling or
unable to provide for those it has declared "redundant."
"Do UntoOthers.. T

Because repayment is in kind, those earning service credits
will necessarily perceive themselves as consumers as well as
producers. There is an internalized parity between consumer
and producer where producers internalize the consumer
perspective. Hillel's formulation of the Golden Rule may be the
operative principle: Do not do unto others what you would not
have them do unto you"

There is a positive side to this, too: Nonmarket
transactions can bring out the best in people. Live Aid and
Sports Aid illustrate this. The blood bank that Titmuss
analyzed demonstrates that under certain circumstances, entire
systems can be sustained by such transactions. Perhaps the
paradigm for the computer age is the computer users' group
bulletin board where strangers help each other, bound together
by a common commitment to pool their knowledge, to make
optimal use of this new technology, to bring along newcomers,
and to share individual solutions to problems as a common
endeavor.
The Fishbowl Effect

In an age where moralists lament the loss of authority as
destructive to the formation and reinforcement of the superego,
service credits drive an information system which makes
behavior highly visible and simultaneously creates a relative
world of approval or disapproval. The result may be some
version of McCluhan's global village imposing expectations
about unacceptable and socially valuable behavior. It would
appear to value things other than material consumption and the
accumulation of wealth for its own sake.
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Truth Telling and Candor
As Titmuss noted, a market system that pays one for blood

creates an inducement to conceal a potentially lifethreatening
health condition. His analysis suggests a broader principle:
Wherever procedures have information that consumers cannot
obtain, the market system can reward fraud and deception in a
way that is highly dangerous to the consumer and the public.

The intrinsic component of the compensation received may
enhance the likelihood of candor and full disclosure, at the
same time as it eliminates market incentives for deception.
Service credits power an information system where both
producer and consumer share a community of interest in the
reliability of the information collected. That may be a new
paradigm for information systems in the information age a
possible counter to the "Garbage In, Garbage Out" Achilles heel
of all information systems.
Antidote to Specialization

The market system relies upon and rewards specialization
and delegation. Specialization and delegation in turn produce
professionalization and hierarchy. Service credits do not pay for
either. They pay for relatively unspecialized labor and they pay
only for the rendition of service.

Specialization and delegation thrive upon crisis to justify
their existence and to generate the level of dependency that
will assure sustained support. Those who live by specialization
and delegation require tangible results for which they can claim
credit. Maintenance, prevention, preservation and
rehabilitation tend to lack those characteristics; they
necessarily involve the beneifciary as coproducer. Service
credits redeifne productivity in terms of maintenance and
preservation, rehabilitation and prevention. They may help to
alter the deifnitions of productivity in a society which must ifnd

i ways to reward conservation, continuous learning, successful
child rearing, health maintenance, historic preservation, and

: the participatory process.
The futurist observes: "We did not inherit the earth from

our forefathers; we borrow it from our descendants." As
trustees for the future, we are precluded from maximizing
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shortterm proift at the expense of thefutureour own, our
children's, and our children's children.

A trusteeship economy, an economy of conservation, may
not require a different medium of exchange, but it may be

; better served by a currency that provides rewards and
gratiifcation for something other than maximum material
consumption.

If we seek simultaneously to develop and to conserve, We .

will look to the human spirit itself as the ultimate ofrm of
renewable energy. We will need a currency that nurtures and
rewards our impulse to give, to contribute, to share, to learn and
to develop.

A currency that is merely neutral with respect to intrinsic
rewards is less than what we need, for we can ill afford t0
realize less than that which is best in ourselves.
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